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FOREWORD

Over the past ten years, the African Commission on Human and Peoples’
Rights has developed a number of instruments to aid in the interpretation
and implementation of the African Charter on Human and Peoples’ Rights,
specifically relating to matters of criminal justice. In 2017, the Principles on
the Decriminalisation of Petty Offences in Africa were adoped by the
African Commission, becoming the latest development in a broader regional
effort to articulate standards for acceptable human rights practices,
specifically concerning matters of access to justice. Uniquely, this new soft
| law standard advocates for a holistic approach to the challenges that arise
=1 in Africa at the intersection between poverty, justice and human rights.

While significant efforts have been made to transform criminal justice systems and outcomes across
Africa, poor and other categories of marginalised persons remain vulnerable to violations of their
fundamental human rights upon entering the criminal justice system, an effect which is compounded
and multiplied across different factions of the criminal justice chain. Such violations extend to both
the enactment and enforcement of criminal laws in relation to petty offences, and to the policing of
certain spaces, which actively seek to exclude categories of people from areas of public life, namely
the poor.

In this regard, laws that criminalise petty offences have the effect of punishing, segregating,
controlling and undermining the dignity of persons on the basis of their socio-economic status. By
restricting the ability of individuals to engage in life-sustaining activities, particularly for those living
in poverty, petty offences infringe on the autonomy of persons, further degrading their right to
human dignity. The enforcement of these laws also perpetuates the stigmatisation of poverty by
mandating a criminal justice response to what are essentially socio-economic issues. In this regard,
the criminalisation of petty offences reinforces discriminatory attitudes against marginalised persons.
The criminalisation of petty offences contributes to discrimination and marginalisation by criminalising
poverty, homelessness and unemployment, and impact the poorest and most marginalised persons
in our communities.

The African Commission has recognised that the declassification and decriminalisation of petty
offences is an important human rights issue. In its 2003 Ouagadougou Declaration and Plan of Action
on Accelerating Prisons and Penal Reforms in Africa, the Commission encouraged States to adopt
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strategies to address prison overcrowding, including through reducing the number of people entering
the prison system by decriminalising petty or minor offences.

These Principles seek to guide States on measures that can be taken to enhance human rights
protections at the critical intersection of poverty and criminal justice. If the Principles are implemented
by States, they will, without question, have a positive impact on rights protections for those most
vulnerable to violationsin a criminal justice context, and contribute towards ending the criminalisation
of poverty in Africa.

Finally, | take this opportunity to thank all our partners, including those who provided technical
support for the development of these Principles, and all stakeholders who attended the regional
consultations on the draft text. These partnerships confirm the interest and demand for regional
standards on the decriminalisation of petty offences to promote more efficient and rights-based
criminal justice systems in Africa.

Commissioner Med S.K. Kaggwa
Outgoing Special Rapporteur on Prisons, Conditions of Detention and Policing in Africa
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PREFACE

The Principles on the Decriminalisation of Petty Offences in Africa are adopted by
the African Commission on Human and Peoples’ Rights in response to concerns
about the extent to which the enactment, interpretation and enforcement by State
Parties of criminal laws and by-laws comply with Articles 2, 3, 5 and 6 of the African
Charter. These Articles guarantee to all persons, without distinction of any kind,
the right to equality before the law and to equal protection of the law, the right
to inherent dignity and protection from ill-treatment, and the right to freedom
from arbitrary arrest and detention.

The African Commission is concerned about the existence of vague and overly broad laws that potentially
target persons on the basis of their social origin, social status or fortune by criminalising acts or omissions
that are life-sustaining. The enforcement of laws creating petty offences often have a disproportionate
impact on the poor and other key populations within the criminal justice system. In particular, the
criminalisation of life-sustaining activities in public places (such as moving, sleeping, eating and exchanging
food, trading, touting, hawking or otherwise earning a livelihood, and engaging in hygiene-related
activities), directly target persons living in poverty.

The Commission is further concerned about the adverse socio-economic impact of the enforcement of
these offences, such as the imposition of fines on persons without means to pay, prolonged or arbitrary
pre-trial detention, harassment by law enforcement officials, the economic and social cost to the families
of people in detention, adverse health consequences from conditions of detention, and potential criminal
records, which further entrench the marginalisation and burden of people living in poverty.

The African Commission is also mindful that overcrowding in prison populations across Africa pose a
significant risk to the protection and promotion of human rights. The Ouagadougou Declaration and Plan
of Action on Accelarating Prisons and Penal Reforms in Africa identified the decriminalisation of some
offences ‘'such as being a rogue and vagabond, loitering, prostitution, failure to pay debts and disobedience
to parents’ as one strategy towards reducing prison overcrowding in Africa. These Principles provide
further guidance to State Parties on achieving that strategy to promote compliance with Article 5 of the
African Charter which prohibits ill-treatment in places of detention.

Honourable Commissioner Maria Teresa Manuela
Special Rapporteur on Prisons, Conditions of Detention and Policing in Africa
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PREAMBLE

The African Commission on Human and Peoples’ Rights
(the ‘African Commission’) meeting at its 61st Ordinary Session,
held from 1 to 15 November 2017, in Banjul, Gambia:

Recalling its mandate to promote and protect human and peoples’ rights under the African Charter
on Human and Peoples’ Rights (the ‘African Charter’);

Recognising its mandate under Article 45(1)(b) of the African Charter to ‘formulate and lay down
principles and rules aimed at solving legal problems relating to human and peoples’ rights and
fundamental freedoms upon which African Governments may base their legislation’;

Recalling Articles 2, 3, 5 and 6 of the African Charter, which guarantee the rights and freedoms
recognised in the African Charter to all persons without distinction of any kind; the right of all
persons to equality before the law and to equal protection of the law; the right to inherent
dignity and the prohibition against torture, cruel, inhuman or degrading treatment and
punishment; and the right of every person to liberty and security, including the prohibition
against arbitrary arrest and detention;

Noting Articles 4, 7, 12, 16, 18 and 22 of the African Charter, which guarantee the right to life; the
right to have a cause heard; freedom of movement; the right to the best attainable state of
physical or mental health; the rights of older persons and persons with disabilities; and the right
to economic, social and cultural development;

Recognising the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa, in particular Articles 3 and 4 which guarantee the right to dignity, life, integrity
and security of the person; and the African Charter on the Rights and Welfare of the Child
which requires that ‘the best interests of the child shall be the primary consideration’ in all
actions relating to the child;

Recalling the Ouagadougou Declaration and Plan of Action on Accelerating Prisons and Penal
Reforms in Africa, which calls on State Parties to the African Charter to decriminalise some
offences, ‘such as being a rogue and vagabond, loitering, prostitution, failure to pay debts and
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disobedience to parents’; the Guidelines on the Conditions of Arrest, Police Custody and Pre-
Trial Detention in Africa (“the Luanda Guidelines’), which articulate grounds for arrest based on
principles of legality and equality, and encourage the diversion of minor offences away from
the criminal justice system; and the Principles and Guidelines on the Implementation of
Economic, Social and Cultural Rights in the African Charter on Human and Peoples’ Rights,
which call on State Parties to develop national plans for the realisation of economic, social and
cultural rights including, where appropriate, poverty alleviation plans and policies, while also
ensuring that the rights of key populations and vulnerable persons are met;

Bearing in mind that Article 6 of the African Charter permits arrests only in the exercise of powers
normally granted to the security forces in a democratic society;

Noting Articles 2, 4, 7, 9, 10, 11, 14, 15 and 17 of the International Covenant on Civil and Political
Rights; Articles 2, 11 and 12 of the International Covenant on Economic, Social and Cultural
Rights; the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; Articles 1, 2, 3, 4, 12 and 16 of the Convention on the Rights of the Child; Articles
2, 3 and 6 of the Convention on the Elimination of All Forms of Discrimination against Women;
and Articles 2, 4, 5, 9, 12, 13 and 14 of the Convention on the Rights of Persons with Disabilities;

Mindful of the spirit of the Sustainable Development Goals, adopted by the United Nations General
Assembly in 2015, and in particular their motto of ‘leaving no one behind’;

Noting Goal 16 of the Sustainable Development Goals that calls on States to ‘promote peaceful and
inclusive societies for sustainable development, provide access to justice for all and build
effective and inclusive institutions at all levels’, and target 16.3 specifically that seeks to ensure
equal access to justice for all.

Hereby adopt the following Principles on the Decriminalisation of Petty
Offences in Africa:




Principles on the Decriminalisation of Petty Offences in Africa

PART 1

Definitions

1.  For the purpose of these Principles:

Arrest refers to the act of apprehending a person for the alleged commission of a criminal offence,
or to the action of a competent authority to arrest and detain a person as otherwise authorised
by law;

Decriminalisation refers to the process of removing an act that was criminal, and its associated
penalties, from the law;

lll-treatment includes acts of cruel, inhuman or degrading treatment or punishment which do not
amount to torture, as defined in Article 1 of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment;

Key populations are people who inject drugs, men who have sex with men, transgender persons, sex
workers, and prisoners;

Law enforcement officials are all officials or other competent persons, whether appointed or elected,
or authorities granted, at minimum, powers of arrest in law, by the State;

Performance of life-sustaining activities means to move, sleep, eat and exchange food, trade, tout,
hawk, and engage in hygiene-related activities in public places;

Petty offences are minor offences for which the punishment is prescribed by law to carry a warning,
community service, a low-value fine or short term of imprisonment, often for failure to pay the
fine. Examples include, but are not limited to, offences such as being a rogue and vagabond,
being an idle or disorderly person, loitering, begging, being a vagrant, failure to pay debts, being
a common nuisance and disobedience to parents; offences created through by-laws aimed at
controlling public nuisances on public roads and in public places such as urinating in public and
washing clothes in public; and laws criminalising informal commercial activities, such as hawking
and vending. Petty offences are entrenched in national legislation and, in most countries, fall
within the broader category of minor offences, misdemeanors, summary offences or regulatory
offences;
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Pre-trial detention refers to the period of detention ordered by a judicial authority pending trial;

Reasonable accommodation is a modification or adjustment to the procedure, process or physical
conditions of detention to take into account the needs of persons with physical, mental,
intellectual or sensory disabilities, and to ensure that such persons can access, on an equal basis
with other persons, the physical envionment, information and communications, and other services
and facilities provided by the detaining authority. Equal access should be provided regardless of
the type of impairment, legal status, social condition, gender and age of the detainee;

Torture has the same meaning as Article 1 of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, which was endorsed by the
African Commission in Part |, paragraph C(4) of the Robben Island Guidelines for the Prohibition
and Prevention of Torture;

Vulnerable persons are persons who are marginalised in society and the criminal justice system because
of their status, or an intersection of one or more statuses. This includes, but is not limited to, the
economically or socially marginalised, including persons living in poverty, homeless persons,
street children, beggars, older persons, persons marginalised on the basis of sexual orientation
or gender identity, key populations, persons with disabilities, street traders and vendors.
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PART 2

Purpose

The purpose of the Principles on the Decriminalisation of Petty Offences is to guide States on
the decriminalisation of petty offences in Africa in terms of Articles 2, 3, 5 and 6 of the African
Charter. The Principles establish standards against which petty offences created by law or
by-law should be assessed, and promote measures that can be taken by State Parties to ensure
that such laws do not target persons based on their social origin, social status or fortune by
criminalising life-sustaining activities.
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PART 3

Petty offences are inconsistent
with Articles 2, 3 and 18 of the
African Charter on the right to
equality and non-discrimination

Articles 2 and 3 of the African Charter guarantee to all persons the enjoyment of rights and
freedoms recognised in the Charter without distinction of any kind such as race, ethnic group,
color, sex, language, religion, political or other opinion, national and social origin, fortune,
birth or other status; to equality before the law and the equal protection of the law.

Article 18 of the African Charter requires State Parties to ensure the elimination of discrimination
against women and children, and to protect and promote the rights of older persons and
persons with disabilities, which includes the equal protection and promotion of rights for
persons with physical, mental, intellectual, developmental or sensory impairments.

State Parties to the African Charter have an obligation to ensure that the adoption and
implementation of all laws, including laws that create petty offences, respect, protect and
promote the rights of all persons to equality before the law and non-discrimination as set out
in Articles 2, 3 and 18 of the African Charter.

Laws that create petty offences are inconsistent with the principles of equality before the law
and non-discrimination on the basis that they either target, or have a disproportionate impact
on, the poor, vulnerable persons, key populations or on the basis of gender.

The enforcement of petty offences has the effect of punishing, segregating, controlling and
undermining the dignity of persons on the basis of their status. They also infringe upon the
autonomy of persons by restricting their performance of life-sustaining activities in public
spaces, particularly for those living in poverty. The enforcement of these laws perpetuates the
stigmatisation of poverty by mandating a criminal-justice response to what are socio-economic
and sustainable development issues. In this regard, petty offences reinforce discriminatory
attitudes against marginalised persons.
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10.

11.

PART 4

Petty offences are inconsistent with
Article 5 of the African Charter on the
right to dignity and freedom from
torture, cruel, inhuman or degrading
punishment and treatment

Article 5 of the African Charter guarantees respect for the inherent dignity of all persons, and
prohibits torture, cruel, inhuman or degrading punishment or treatment (‘torture and other
ill-treatment’). Conditions of detention in police custody, pre-trial detention, prisons, and other
detention facilities should conform to all regional and international human rights standards,
including that detainees are treated with respect for their inherent dignity, and are protected
from torture and other ill-treatment. Severely overcrowded conditions of detention will, at
minimum, amount to ill-treatment.

Petty offences are inconsistent with the right to dignity and freedom from ill-treatment on the
basis that their enforcement contributesto overcrowding in places of detention orimprisonment.

Overcrowding in places of detention is incompatible with the provision of physical conditions of
detention that respect the dignity of detainees, and procedural and other safeguards to protect
detainees from ill-treatment, as previously laid down by the African Commission in the African
Charter and the Luanda Guidelines.

The enforcement of petty offences may also be inconsistent with the right to dignity and
freedom from ill-treatment if the enforcement of petty offences involves mass arrest operations.
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12.

13.

PART 5

Petty offences are inconsistent with
Article 6 of the African Charter on the
right to liberty and security of the
person and freedom from arbitrary
arrest and detention

Article 6 of the African Charter guarantees all persons the right to liberty and security of the
person, prohibits arbitrary arrest and detention, and provides that a person may only be
deprived of their liberty for reasons and conditions previously laid down by law, and in such a
way as to permit arrest only in the exercise of powers normally granted to law enforcement
officials in a democratic society.

To comply with Article 6 of the African Charter, the enactment, interpretation and enforcement
of petty offences by State Parties should:

13.1 Comply with the rule of law.

13.1.1 The laws defining criminal conduct must be clear, precise and accessible, and clearly
establish the elements of the offence, as well as the grounds upon which a person
can be arrested and detained.

13.1.2 Petty offences are often vague and overly broad, and do not always specify the
conduct being criminalised or the requisite criminal intent. As a consequence, law
enforcement officials are given wide discretion to determine which activities
constitute criminal behaviour in a particular context, which often results in the law
being applied in an arbitrary and/or discriminatory manner.

13.2 Be legitimate, necessary and proportionate.
13.2.1 Criminal laws must be in pursuit of a legitimate objective.

13.2.2 Criminal laws must be a necessary and proportionate measure to achieve that
legitimate objective within a democratic society, including through the prevention
and detection of offences in a manner that does not impose excessive or arbitrary
infringements upon individual rights and freedoms. There must be a rational
connection between the law, its enforcement and the intended objective.

13.2.3 Petty offences can threaten the fundamental rights and freedoms of poor and other
marginalised persons. Enforcement of such offences not only diverts resources away
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from the prevention and detection of serious crimes, but further entrenches the
stigma and impact of poverty on persons most vulnerable to rights violations across
the criminal justice chain.

13.2.4 Laws which allow for arrest and imprisonment for petty offences can be a
disproportionate measure which is contrary to the principle of arrest as a measure
of last resort, and may work against public health principles.

13.3 Satisfy regional and international human rights standards, including the principles of
equality before the law and non-discrimination, as previously laid down in Part B of these
Principles.
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14.

PART 6

State Parties to the African Charter

should decriminalise petty offences in
accordance with these Principles and
other regional and international
human rights standards

State Parties to the African Charter should take the following measures to ensure that laws and
their enforcement comply with these Principles and other regional and international human
rights standards.

14.1 Decriminalise certain petty offences.

14.1.1 Ensure that laws criminalising conduct in broad, vague and ambiguous terms are
decriminalised.

14.1.2 Ensure that laws which criminalise the status of a person or their appearance are
decriminalised, in particular, laws that criminalise life-sustaining activities in public
places.

14.2 Provide alternatives to arrest and detention for other minor offences that are not
decriminalised under these Principles.

14.2.1 For all other minor criminal offences that are assessed by State Parties as being in
compliance with the African Charter as interpreted by this Principle, State Parties
are encouraged to establish and apply a variety of alternatives to arrest and
detention.

14.2.2 These alternatives include, but are not limited to, diversion of cases involving petty
offences away from the criminal justice system and making use of community
service, community-based treatment programmes, alternative dispute resolution
mechanisms such as mediation, as well as the utilisation of recognised and effective
alternatives that respect regional and international human rights standards, and
the declaration of certain offences as non-arrestable offences.

14.2.3 Alternatives to arrest and detention should be promoted under a framework that
recognises the need for reasonable accommodation for persons with disabilities, and
a framework that promotes the best interests of the child in conflict with the law.
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14.3 Address the root causes of poverty and other marginalisation.

14.3.1

14.3.2

Adopt measures that aim to address the conditions that cause, exacerbate or
perpetuate poverty, rather than criminalise poverty, in accordance with the State
obligation to respect, protect and promote human rights, which includes the right
to development in Article 22 of the African Charter.

In this regard, State Parties should be guided by the Principles and Guidelines on the
Implementation of Economic, Social and Cultural Rights in the African Charter on
Human and Peoples’ Rights in the development, implementation and adequate
resourcing of national plans of action for poverty alleviation. Such plans should
take into account State Parties’ minimum core obligations in respect to equality
and non-discrimination, the rights to work, health, education, housing, culture,
social security, food, water and sanitation and family as detailed in those Principles
and Guidelines.

14.4 Implement these Principles.

14.4.1

Adopt measures to give effect to these Principles and ensure that the rights and
obligations contained herein are always guaranteed in law and practice, including
during conflict and states of emergency. Measures can include the following:

(@)  Ensure that laws criminalising conduct in broad, vague and ambiguous terms
are reviewed against the requirements of these Principles, with a view to
decriminalisation.

(b) Implement measures to guarantee the right of all persons to legal advice and
assistance. In particular, States should establish a legal aid service framework
through which legal services for persons who are unable to afford a private
lawyer in criminal matters are assured.

()  Promote the wide dissemination of these Principles, including to parliament,
justice and security sector institutions, national human rights institutions,
national preventative mechanisms, police statutory oversight authorities,
institutions with a mandate to monitor and provide oversight to criminal
justice sector institutions, and the community.

(d) Ensure that all law enforcement officials and judicial officers, as the primary
State officials responsible for the enforcement of criminal law, receive
continuous and comprehensive training on their obligations to protect and
respect the human rights of all persons, including in particular, Articles 2, 3, 5
and 6 of the African Charter, these Principles, the Luanda Guidelines, and
other relevant regional and international human rights standards.

(e) Provide information on the extent to which national criminal law, and its
administration, is consistent with these Principles in their periodic reports to
the African Commission in accordance with Article 62 of the African Charter,
and any steps, such as a law or institutional reform, that are being taken to
strengthen national compliance with the African Charter in this regard.

(f)  Systematise data collection and reporting that monitors the percentage of
pre-trial detainees in the overall prison population; the number of awaiting
trial detainees who spend more than one year in detention; the number of
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(9)

awaiting trial detainees who have access to legal assistance services, including
separate statistics for those who receive legal assistance services at no cost, at
every stage of the criminal justice process.

Encourage collaboration with national and regional non-governmental
actors to share best practices in relation to the types of data collection,
monitoring and reporting, and of ensuring inclusion of data collection in
the cyclical country reports to the African Commission, and in the framework
of the Sustainable Development Goals implementation agenda and Goal 16
specifically.
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AVANT-PROPOS

Au cours des 10 derniéres années, la Commission africaine des droits de
I'homme et des peuples a élaboré plusieurs instruments pour faciliter
I'interprétation et la mise en ceuvre de la Charte africaine des droits de
I'homme et des peuples, en particulier en ce qui concerne les affaires
touchant a la justice pénale. C'est en 2017 que les Principes régissant la
Dépénalisation des Infractions mineures en Afrique ont été adoptés par la
Commission africaine, une initiative qui marquait le dernier développement
d'un plus large effort mené, au niveau régional, a I'effet de définir les
normes a respecter pour l'instauration de pratiques acceptables en matiere
de droits humains, notamment en ce qui concerne les questions se
rapportant a I'acces a la justice. Fait exceptionnel, ces nouvelles normes non
contraignantes plaident en faveur d’une prise en charge globale des défis qui interpellent I’Afrique
au point de jonction entre la pauvreté, la justice et les droits de I’hnomme.

Si des efforts significatifs ont été consentis pour transformer les systémes et décisions de la justice
pénale sur le continent africain, les démunis et autres catégories de personnes marginalisées
demeurent vulnérables aux violations de leurs droits de I'hnomme fondamentaux dés qu'’ils entrent en
contact avec le systeme de justice pénale, une situation qui est exacerbée et aggravée a différents
niveaux de la chaine de la justice pénale. Pour ce qui est des délits mineurs et de I'action policiére
dans certains espaces, ces violations touchent tant a la promulgation qu’a la mise en ceuvre des lois
pénales, qui cherchent activement a exclure certaines catégories de personnes, a savoir les pauvres,
de certains domaines de la vie publique.

A cet égard, les lois qui pénalisent les infractions mineures ont pour effet de punir, de discriminer, de
controler et de porter atteinte a la dignité des personnes sur la base de leur statut socio-économique.
En réduisant I'aptitude des individus a s'impliquer dans des activités de subsistance, en particulier au
profit des personnes vivant dans la pauvreté, les infractions mineures compromettent I'autonomie
des individus, contribuant ainsi a une plus grande dégradation de leur droit a la dignité humaine.
L'application de ces lois perpétue aussi la stigmatisatio