




they required to perform their responsibili­
ties. Secondly, the report clarified the rela­
tionship between the council and the 
administrators by saying that the adminis­
trators were accountable to the MEC, but 
that they had to ensure regular reporting to 
the council. Thirdly, vacancies that 
occurred had to be filled and those mem­
bers entitled to allowances had to be paid 
those allowances. The MEC was to investi­
gate allegations that members were receiv­
ing allowances in excess of the amount they 
were entitled to. Fourthly, the town clerk, 
who had been suspended, had to be re­
instated. He was to work together with the 
administrators to resolve the problems. 
However, if the town clerk was unwilling or 
unable to do so, the MEC was to require 
the council to take necessary steps to 
relieve him of his responsibilities. Fifthly, in 
dealing with the community, the adminis­
trators were encouraged to remain impar­
tial at all times and to appear to act in an 
even-handed manner. In conclusion, the 
report stated that all stakeholders, includ­
ing staff and the councillors, agreed that 
the intervention should continue. 
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The report provided clarity on a few prob­
lematic elements of the intervention and 
corrected some mistakes on the part of the 
province. The notion, created by the direc­
tive and the actual intervention by the 
province, that the councillors were to lay 
down their functions altogether, was cor­
rected by the NCOP. The councillors 
retained their capacity to legislate. They 
could therefore not be refused access to 
facilities they wanted to use for that pur­
pose. The NCOP also reversed the suspen­
sion of the town clerk. This implied that the 
NCOP was of the opinion that the council, 
and not the administrators, remained the 
designated organ to take disciplinary action 
against the town clerk. However, the report 
did not deal with the question of whether 
or not the jurisdictional facts leading to the 
intervention, namely the deterioration of 
basic services and management, were still 
prevalent. The aims of the visit required an 
investigation into these objective facts, but 
the report details that most of the visit was 
spent on addressing the lack of clarity sur­
rounding the intervention and the conflict 
between the community and the council. 

Tbe nnale: coun acuon 

On 3 July, the town clerk was suspended 
from his position by the MEC. The MEC 
also investigated the allegations of excesses 
in the payment of allowances to the council­
lors, and reset their allowances to the legal 
amount. The councillors and the mayor of 

Butterworth then embarked on 

LOCAL 
GOVERN t,,\ENT 

LAW 
BULLETIN 

clerk and the provision regarding 
legal action. On 14 August they 
approached the High Court in 
Umtata for an interdict. In their 
application, they asked for re­
instatement of the town clerk, 
invalidation of the intervention 
(or continuation on the terms of 
the NCOP), re-instatement of 
the original payment of 
allowances to the councillors and 
the MEC and the administrators 
to be prevented from interfering 
with the council. After negotia­
tions between the council, the 
provincial executive and the 
NCOP, the case was settled out 
of court. In terms of the agree­
ment, the intervention was with­
drawn and in its place the parties 
agreed to a new intervention, the 
terms of which were described in 
the agreement. The settlement 
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the expenditures made without 
approval of the council. The 
reinstatement of the town clerk, 
after his suspension by the 
MEC, affirms the position taken 
by the NCOP in its report that, 
despite the intervention, the 
council, and not the MEC, was 
the designated organ to take dis­
ciplinary action against the town 
clerk. The provision regarding 
the expenditures made without 
approval of the council, makes 
clear that the approval of expen­
ditures falls within the ambit of 
the legislative capacity of the 
council. This legislative capacity 
remains intact in the event of an 
intervention. In conclusion, the 
section 139 intervention does 
not affect the legislative capacity 
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contained the following terms: 
• the town clerk had to be re-instated;
• any allegations of misconduct of the

town clerk had to be dealt with by the
council;

• the intervention had to be withdrawn
and the administrators had to cease their
activities in Butterworth;

• all expenditures incurred after the start
of the intervention, which were not
approved by the council, were acknowl­
edged as being unauthorised;

• the council had to review and approve
those expenditures retrospectively - all
expenditure not approved by the council
had to be repaid by the MEC;

• a new intervention had to be undertaken
by the province, limited to -

directing and assisting the staff of the 
municipality to deliver services; and 

- providing resources and skills and
build capacities in conjunction with
municipal staff;

• the new intervention had to be approved
by the NCOP and the province had to
abide by and implement the terms of the
approval, if granted;

• under the new intervention, the council
had to convene in the usual manner to
exercise its legislative functions;

• one or more persons, nominated by
SALGA and appointed by the MEC,
had to direct and control the interven­
tion; and

• the MEC had to appoint an administra­
tor to administer and implement the
terms of the agreement.

A comment on the agreemem 

The most interesting aspects of this agree­
ment are the reinstatement of the town 

of the relevant municipality and 
it does not go as far as assuming the coun­
cil's authority to take disciplinary action 
against its employees. The agreement also 
refers to a new intervention, to take place 
after the withdrawal of the original inter­
vention. This new intervention never mate­
rialised. Apparently, the need for provincial 
interference was no longer there. 

Assessmem 

In the end, the intervention seems to have 
accomplished its aims. Relative normality 
has returned to Butterworth, the delivery of 
services is at an acceptable level and there 
are no serious complaints by business or 
communities about the municipality. From 
a legal point of view, two important notions 
emerge from this unprecedented section 
139 intervention. Firstly, the assumption of 
responsibility for a municipality's obliga­
tions by a province cannot effect the leg­
islative capacity of that municipality. The 
status of local government as an 
autonomous sphere of government prevents 
the province from assuming a municipali­
ty's legislative capacity. Secondly, the role 
of the NCOP should be emphasised. The 
NCOP took its obligation to review this 
intervention very seriously. The NCOP's 
constitutionally mandated supervision 
works in two ways; not only must the 
NCOP assist the province in creating work­
able terms for the intervention as well as 
clarifying its role, but it must also protect 
local authorities from interventions that 
reach beyond that which is constitutionally 
permitted. 
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