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In
tro

d
u

ctio
n

B
A

C
K

G
R

O
U

N
D

For m
any rape survivors, the experience of going through the

rape trial is an extrem
ely distressing one. A

lthough m
ajor

strides have been m
ade in reform

ing the law
 and in addressing

the attitude of crim
inal justice personnel tow

ards rape survi-
vors, the reality rem

ains that the crim
inal trial can inflict harm

on the survivor in the form
 of secondary victim

ization.

O
verburdened courts and w

eary crim
inal justice staff can also

contribute to a less than satisfactory experience for the survi-
vor. For exam

ple, w
hile the prosecuting authorities now

 gener-
ally acknow

ledge the im
portance of the trial prosecutor consult-

ing w
ith the survivor before she gives evidence, overw

helm
ing

case loads often m
ean that these consultations either do not

take place or that there is insufficient tim
e during the brief

consultation to address the survivor’s questions and concerns.

For this reason, R
ape C

risis C
ape Tow

n initiated a ‘pre-trial
consultation’ program

m
e aim

ed at providing survivors w
ith a

better understanding of how
 the crim

inal trial w
orks and w

hat
they can expect w

hile giving evidence. This inform
ation can

help to reduce the potentially traum
atic im

pact of the crim
inal

justice process.

S
pecific care w

as taken to ensure that pre-trial consultation
w

ould not ‘interfere’ w
ith the integrity of survivors’ evidence in

court. The pre-trial consultation sessions are designed to
augm

ent the consultation betw
een the prosecutor and the

survivor, and are not intended in any w
ay to replace such

consultation.

The pre-trial consultation program
m

e has been in operation at
R

ape C
risis since 1994 to date, and recently a need w

as identi-
fied to share the expertise developed in the program

m
e in the

form
 of this booklet. W

e hope that the booklet w
ill be of use to

other organizations that already offer or w
ish to design sim

ilar
services.

W
H

O
 IS

 T
H

IS
 B

O
O

K
LET

 FO
R

?

The R
ape C

risis m
odel described in this booklet relies on the

involvem
ent of tw

o persons in each pre-trial session, nam
ely

the person providing the pre-trial consultation services (‘the
advisor’) and a counsellor. It is extrem

ely im
portant to under-

stand the em
otional dem

ands and im
pact that a trial places on

survivors. These issues m
ust be explored w

ith the survivor
during counselling to prepare her em

otionally for the trial.
Inform

ation about the processes alone, w
ithout building up the

em
otional strength of the survivor and exploring strategies for

coping w
ith the system

 m
ay disem

pow
er her further. It is for

this reason that the pre-trial consultation m
odel set out here

involves a counsellor as w
ell.

T
h

is b
o

o
klet is aim

ed
 at th

e ad
viso

r as w
ell as at th

e
co

u
n

sello
r assistin

g
 in

 th
is p

ro
cess.

H
O

W
 TO

 U
S

E T
H

IS
 B

O
O

K
LET:

The booklet provides tw
o types of inform

ation:
•

Inform
ation aim

ed at the advisor
•

Inform
ation aim

ed at the counsellor.

(In som
e instances, inform

ation is relevant to both advisors and
counsellors.)
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T
he b

o
o

klet is d
ivid

ed
 into

 five sectio
ns:

S
ectio

n
 1 gives inform

ation on how
 to plan and prepare for pre-

trial consultation.

S
ectio

n
 2 contains essential background inform

ation that
advisors and counsellors should be fam

iliar w
ith before

starting pre-trial consultation w
ork.

S
ectio

n
 3 contains the inform

ation that should be conveyed
to the survivor. It explains w

ho the different role-players
in the rape trial are, and explains how

 the trial process
w

orks.

S
ectio

n
 4 deals w

ith additional inform
ation about the trial and

the crim
inal justice system

 based on concerns that survi-
vors often raise during pre-trial consultation.

S
ectio

n
 5 contains exam

ples of a court checklist and pre-trial
consultation record form

, as w
ell as a list of useful contact

num
bers.

T
H

E LA
N

G
U

A
G

E U
S

ED
 IN

 T
H

IS
 B

O
O

K
LET:

W
e recognise that rapists and sexual offenders target both

w
om

en and m
en. H

ow
ever, this booklet w

ill refer to survivors
of rape as ‘w

om
en’. The reason for this is that w

om
en are

m
ore frequently the targets of sexual offences than m

en.

N
ote:

R
ape C

risis C
ape Tow

n believes it is im
portant for society and

the law
 to recognise sexual offences against boys and m

en.

There are different term
s used for the rape survivor, depending

on w
ho is using these term

s. S
om

e of these include:
•

‘S
urvivo

r’ – often used by organisations providing counsel-
ling and other services to survivors. This term

 recognises
her strengths and w

hat she did to survive the rape.
•

‘V
ictim

’ – this is the m
ost com

m
only used term

 in society.
The police refer to a rape ‘victim

’.
•

‘C
o

m
p

lain
an

t’     – this is a legal term
 referring to the person

against w
hom

 a crim
e w

as com
m

itted. P
rosecutors often

use the term
 ‘com

plainant’.
•

‘C
h

ief w
itn

ess’ – the com
plainant is usually the chief or

m
ost im

portant w
itness in a case.

In this booklet, w
e use the term

 ‘survivor’ throughout.

There are also different term
s used to describe the rapist or

perpetrator. These include:
•

‘S
u

sp
ect’ – this term

 is used before the person is form
ally

charged w
ith the crim

e, w
hen he is still only under suspicion.

•
‘A

ccu
sed

’ – w
hen the person is form

ally charged w
ith com

-
m

itting the crim
e.

•
‘D

efence’ - the person or team
 defending them

selves
against the crim

inal charges of rape.

In this booklet, w
e use these term

s interchangeably.

In the rest of this booklet, w
e use the follow

ing abbreviations:
•

C
JS

: ‘crim
inal justice system

’
•

P
T

C
: ‘pre-trial consultation’
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S
O

M
E

 P
R

A
C

T
IC

A
L R

E
C

O
M

M
E

N
D

A
T

IO
N

S
:

W
e recom

m
end that the advisors do the follow

ing to equip
them

selves to do P
TC

:
1.

C
arefully read through this entire booklet.

2.
A

ttend and observe rape trials.
3.

E
stablish good w

orking relationships w
ith the public prosecu-

tors and police at your local courts and police stations.
4.

N
etw

ork w
ith legal experts in the field of violence against

w
om

en.

It w
ill be helpful to obtain a copy of the ’N

ational Legal M
anual

For C
ounsellors O

f R
aped A

nd B
attered W

om
en’, published by

Tshw
aranang Legal A

dvocacy C
entre. This m

anual provides
detailed inform

ation regarding m
any aspects of the crim

inal
justice system

 and is available from
 the Tshw

aranang Legal
A

dvocacy C
entre. (S

ee back of this booklet for contact details.)

W
e also advise that ’The S

exual A
ssault S

urvivors’ G
uide’ (pub-

lished by R
ape C

risis C
ape Tow

n) should be given to survivors
w

ho have reported their cases to the police. This booklet is
aim

ed at survivors and provides inform
ation regarding the

entire process from
 the tim

e of reporting through to the trial.
C

opies can be obtained from
 R

ape C
risis C

ape Tow
n.

Im
p

o
rtan

t in
fo

rm
atio

n
:

The term
 P

TC
 is so

m
etim

es m
isund

ersto
o

d
 to

 m
ean

‘co
aching

’ the survivo
r o

r co
m

ing
 up

 w
ith a versio

n
that w

o
uld

 so
und

 g
o

o
d

 in co
urt. This is no

t the case
at all. It is extrem

ely im
p

o
rtant fo

r the ad
viso

r no
t to

tell the survivo
r w

hat to
 say in co

urt. A
t all tim

es the
survivo

r m
ust und

erstand
 that she m

ust tell the
truth and

 it m
ust b

e acco
rd

ing
 to

 her o
w

n kno
w

l-
ed

g
e and

 und
erstand

ing
 o

f w
hat hap

p
ened

. E
very-

thing
 that she tells the co

urt m
ust b

e in her o
w

n
w

o
rd

s. If the co
urt find

s o
ut o

r b
elieves that the

W
H

A
T

 IS
 T

H
E P

U
R

P
O

S
E O

F P
TC

?

The purpose of P
TC

 is to offer inform
ation to the rape survivor

about the trial process so that she has a better understanding
of w

hat to expect at court and is better prepared for the trial.
The consultation should:
•

Inform
 the survivor of her rights and responsibilities regard-

ing the trial.
•

P
rovide the survivor w

ith the opportunity to raise any con-
cerns that she has about the upcom

ing court case.

The P
TC

 process should be com
m

itted to supporting w
om

en in
m

aking inform
ed decisions. It is not about convincing her of

w
hat her best options w

ill be.

Sectio
n

 O
n

e:
P

lanning and
 p

rep
aring fo

r
p

re-trial co
nsultatio

n
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survivo
r w

as to
ld

 w
hat to

 say b
y her co

unsello
r o

r
the p

re-trial ad
viso

r, the co
urt w

ill d
isreg

ard
 her

evid
ence and

 this m
ay lead

 to
 the p

erp
etrato

r b
eing

fo
und

 no
t g

uilty. This w
ill no

t o
nly im

p
act o

n that
p

articular case b
ut m

ay also
 lead

 to
 p

ro
secuto

rs
refusing

 to
 w

o
rk w

ith the ad
viso

r’s o
rg

anizatio
n.

W
H

O
 S

H
O

U
LD

 D
O

 T
H

E P
T

C
?

The person w
ho does the pre-trial consultation should not be

the survivor’s counsellor. This is because m
any of the issues

raised can be difficult for a survivor to hear and it is m
ore ben-

eficial if she has a counsellor w
hose role it is purely to focus on

her feelings and needs. The person doing the P
TC

 can focus on
giving the survivor the inform

ation that she needs.

A
lthough the person doing P

TC
 does not need form

al legal
qualifications, the inform

ation to be conveyed is quite technical
and can be difficult for the survivor to understand. For that
reason it is crucial that the advisor is com

fortable w
ith this

inform
ation herself.

Look at page 8, w
here w

e m
ake suggestions on

how
 the advisor can equip herself for P

TC
.

W
H

A
T

 IS
 T

H
E R

O
LE O

F T
H

E C
O

U
N

S
ELLO

R
 IN

PTC
?

The counsellor should:
•

O
ffer em

otional and counselling support to the survivor
throughout the process.

•
A

ssist the survivor in obtaining inform
ation and docum

ents
about the case from

 the police and the court.
•

Try to attend the trial w
ith the survivor to offer support.

S
om

e survivors feel em
pow

ered to liaise w
ith the police and

court personnel them
selves but m

any others m
ay feel very

intim
idated by the system

. In these cases it is better for an
inform

ed counsellor to do the liaison.

W
H

EN
 S

H
O

U
LD

 P
TC

 TA
K

E P
LA

C
E?

It is useful to bear in m
ind that the survivor w

ho chooses to
report the rape to the police experiences tw

o processes sim
ul-

taneously, nam
ely the events in the crim

inal justice process and
her ow

n therapeutic process. To illustrate this w
e have set out

the broad outline of w
hat happens in the crim

inal justice proc-
ess and how

 this relates to the therapeutic process in the
diagram

 on page 12.

W
e have divided the therapeutic process into three broad

phases: the initial crisis phase, follow
ed by the ’outw

ard adjust-
m

ent’ phase, w
ith the final phase of integration and resolution.

You w
ill see on the diagram

 that the P
TC

 should happen close
to the trial. There is usually a long w

aiting period betw
een the

arrest of the rapist and the court case itself. The police contact
the survivor quite close to the trial date to let her know

 that
she m

ust appear in court to testify. This can happen from
 tw

o
w

eeks to the day before the case.

It is best that w
herever possible the P

TC
 sessions start tw

o
w

eeks before the trial. This w
ill give the advisor or counsellor

tim
e to sort out any problem

s that arise.

W
here the police only inform

 the survivor of the court case a
few

 days before the trial, it w
ill only be possible to do one

session of P
TC

. A
lthough w

e describe the tw
o sessions sepa-

rately below
, w

e also give you som
e guidelines for cases w

here
only one session is possible. Look at page 19.
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Im
p

o
rtan

t in
fo

rm
atio

n
:

The P
TC

 usually co
m

es at a tim
e w

hen the survivo
r

has d
ealt w

ith m
any asp

ects o
f her exp

erience and
is trying

 to
 m

o
ve o

n w
ith her life (integ

ratio
n and

reso
lutio

n p
hase). The trial and

 the P
TC

 can cause
the survivo

r to
 return to

 a state o
f crisis. Further-

m
o

re the P
TC

 w
ill rem

ind
 the survivo

r o
f the d

etails
o

f the traum
atic exp

erience and
 in so

m
e cases

cause her to
 relive asp

ects o
f the rap

e, includ
ing

 re-
exp

eriencing
 feeling

s o
f lo

ss, fear and
 help

lessness.
This is ano

ther reaso
n w

hy it is essential fo
r the

co
unsello

r to
 b

e p
resent d

uring
 the P

TC
 sessio

ns.

W
H

A
T

 N
EED

S
 TO

 B
E D

O
N

E B
EFO

R
E T

H
E P

TC
S

E
S

S
IO

N
S

?

1.
The survivor should obtain a copy of her statem

ent. W
e

strongly recom
m

end that the advisor does n
ot read the

statem
ent. D

oing this can result in the advisor suggesting to
the survivor w

hat to say in court even if she doesn’t m
ean to

do so, or it can create the im
pression that the advisor is

coaching her on w
hat her evidence in court should be.

2.
Find out the date of the trial, w

hich court it w
ill be at and if

possible the nam
e of the prosecutor.

H
int:

W
hen the police tell the survivor to com

e to court,
they should give her this inform

ation, preferably in the
form

 of a w
ritten docum

ent called a su
b

p
oen

a.

3.
W

e recom
m

end that organisations develop a standard
docum

ent w
here all the inform

ation about the court case
can be recorded. Look at the exam

ple on page 74.
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G
ettin

g
 In

fo
rm

atio
n

: Fro
m

 th
e C

o
u

rt -

M
o

st rap
e cases are heard

 at the reg
io

nal m
ag

istrate’s
co

urt. W
hen p

ho
ning

 the co
urt firstly m

ake sure that yo
u

are p
ho

ning
 the rig

ht co
urt. Yo

u w
ill also

 need
 the nam

e
and

 surnam
e o

f the accused
 and

 the d
ate o

f the trial.

A
sk to

 sp
eak to

 the reg
io

nal co
urt co

ntro
l p

ro
secuto

r. The
p

ro
secuto

r d
eals w

ith ad
m

inistratio
n and

 sho
uld

 b
e ab

le
to

 tell yo
u w

ho
 the actual co

urt p
ro

secuto
r o

f the case
w

ill b
e. O

nce yo
u kno

w
 w

ho
 the p

ro
secuto

r o
f the case

w
ill b

e yo
u can m

ake co
ntact w

ith her/him
 to

 d
iscuss

sp
ecific issues ab

out the case.

S
o

m
e co

urts d
o

n’t kno
w

 until a few
 d

ays b
efo

re the trial
w

ho
 the co

urt p
ro

secuto
r w

ill b
e. If this is the case, ask

to
 sp

eak to
 the S

enio
r S

tate P
ro

secuto
r, w

ho
 is resp

o
nsi-

b
le fo

r all o
f the p

ro
secuto

rs and
 w

ill b
e ab

le to
 assist yo

u
w

ith this.

W
H

A
T

 H
A

P
P

EN
S

 D
U

R
IN

G
 T

H
E S

U
R

V
IV

O
R

’S
C

O
N

S
U

LTA
T

IO
N

 W
IT

H
 T

H
E P

R
O

S
EC

U
TO

R
?

It is im
portant to arrange a consultation betw

een the survivor
and the prosecutor before the trial in order for her to discuss
her statem

ent in detail w
ith the prosecutor. S

he m
ust also have

an opportunity to address inaccuracies in her statem
ent w

ith
the prosecutor before going into court.

M
any prosecutors w

ill m
ake arrangem

ents to consult w
ith

the survivor a few
 days before the trial. U

nfortunately not all
prosecutors m

anage to do this, either because they are
too busy or because they don’t realise the im

portance of a
consultation. It is therefore helpful for the counsellor (or the

G
etting

 Info
rm

atio
n: Fro

m
 the Po

lice -
If yo

u d
o

 no
t have the p

o
lice C

A
S

 (case) num
b

er -
•

Find
 o

ut at w
hich p

o
lice statio

n the incid
ent w

as re-
p

o
rted

.
•

It m
ig

ht help
 if yo

u have the full nam
e o

f the accused
o

r if yo
u have the d

ate w
hen the m

atter w
as rep

o
rted

to
 the p

o
lice. This w

ill assist the p
o

lice in tracking
d

o
w

n the case in the co
m

p
uter system

.

O
nce they have the C

A
S

 num
b

er yo
u can find

 o
ut w

ho
the investig

ating
 o

fficer (IO
) is.

The IO
 w

ill have info
rm

atio
n ab

o
ut the co

urt d
ates, the

statem
ent and

 any o
ther info

rm
atio

n ab
o

ut the case that
you need

.

The survivo
r has a rig

ht to
 g

et a co
p

y o
f her statem

ent,
and

 the p
o

lice m
ay no

t refuse to
 g

ive it to
 her. S

he d
o

es
no

t have to
 p

ay fo
r the co

p
y.

4.
Find out background details about w

hat happened to the
survivor, for exam

ple, w
hether the perpetrator w

as know
n to

her before he raped her or if there w
as m

ore than one perpe-
trator. It is helpful for the advisor to have an idea of the
circum

stances of the rape in order to understand the needs
of the survivor better.

N
ote to cou

n
sellor:

The counsellor m
ust have an introductory session to explore

the survivor’s expectations of the court case. Find out w
hat

her fears are and w
hat she hopes to achieve from

 the trial.
D

iscuss w
hat she stands to gain and w

hat she stands to
lose from

 the process. It m
ay be necessary for the survivor

to assess how
 she w

ill cope w
ith the potential losses and

difficulties that can accom
pany the trial.
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survivor) to telephone the court in the w
eek before the trial

to m
ake an appointm

ent for this consultation. O
ften the consul-

tation takes place early in the m
orning on the day of the trial.

This is not ideal but m
ight be the only tim

e possible for the
prosecutor.

H
int:

D
uring the consultation the com

plainant should ask the
prosecutor to show

 her the court room
 and w

here she
and everyone else w

ill be sitting so that she w
ill get an

idea of w
hat the room

 looks and feels like.

W
H

A
T

 TO
 D

O
 IF T

H
E P

R
O

S
EC

U
TO

R
 R

EFU
S

ES
TO

 C
O

N
S

U
LT

 W
IT

H
 T

H
E S

U
R

V
IV

O
R

The N
ational D

irectives (professional rules) for prosecutors
instruct them

 to consult w
ith sexual offence survivors in all

cases. Therefore if a prosecutor refuses to m
eet w

ith her for
consultation, the advisor or counsellor should report this im

m
e-

diately to the senior prosecutor at that court.

Look at page 79 w
here w

e give m
ore inform

ation
about lodging com

plaints against prosecutors.

W
H

A
T

 D
O

 T
H

E T
W

O
 P

TC
 S

ES
S

IO
N

S
 LO

O
K

LIK
E

?

The first session takes approxim
ately 2 hours and the second

about 1 hour. The length of the sessions varies according to
the specific needs of the client.

B
oth sessions are divided into three sections: introduction,

m
ain content and closure of the session.

S
E

S
S

IO
N

 1

The first session d
eals w

ith the p
rocess of the trial, the

layout of a courtroom
 and

 the roles and
 resp

onsib
ilities of

all w
ho w

ill b
e p

resent at the trial. A
 further asp

ect of the
first session is to alert the survivor to the im

p
ortance of

raising
 inaccuracies in the statem

ent w
ith the p

rosecutor
and

 ensuring
 that the p

rosecutor is aw
are of all p

ossib
le

w
itnesses and

 evid
ence in the case.

In
tro

d
u

ctio
n

:
1.

E
xplain w

hat the P
TC

 process is about and describe a broad
outline of the sessions.

2.
E

xplain the role of the advisor and of the counsellor in P
TC

.
3.

E
nsure that you have all of the necessary inform

ation about
the case, and check the inform

ation out w
ith the survivor.

4.
B

riefly explore the survivor’s expectations of the court case
as already discussed w

ith her counsellor.
5.

Find out if the survivor has any questions or concerns about
her case.

T
he m

ain co
ntent o

f the sessio
n:

1.
Find out if she has ever been to court so that you do not
give her inform

ation that she already know
s.

2.
U

sing a diagram
 of the court, discuss the roles of the differ-

ent people w
ho w

ill be present in the court. (S
ee page 28 to

33)
3.

G
o through w

hat the survivor can expect on arrival at court
before the trial starts. (S

ee page 34)
4.

G
o through the process of the trial (S

ee page 37)
5.

E
xplain the potential outcom

es of the trial (S
ee page 50)

6.
E

xplain the process of the sentencing hearing. (S
ee page 51)

7.
D

iscuss the potential for postponem
ent of the court date

w
ith the survivor. (S

ee page 56)
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C
lo

sing
 the sessio

n o
ff:

1.
M

ake sure that the survivor leaves w
ith clear guidelines

about w
hat m

ust be done. P
referably do this in w

riting.
(Look at the exam

ple on page 72.) These guidelines could
include -
•

The necessity of reading through her statem
ent before

m
eeting w

ith the prosecutor and of inform
ing the pros-

ecutor if the statem
ent is w

rong or incom
plete.

•
W

riting a victim
 im

pact statem
ent.

•
The need to arrange consultation w

ith the prosecutor.

2.
E

nsure that the survivor and counsellor are clear about w
ho

w
ill be responsible for the different tasks.

3.
C

onfirm
 the date of the next P

TC
 session.

S
E

S
S

IO
N

 2

The second
 session aim

s to b
uild

 the survivor’s confid
ence

in her ab
ility to testify in court. It is b

est if the second
session takes p

lace after the consultation w
ith the p

rosecu-
tor, if p

ossib
le.

3.
This session should raise understanding of how

 com
m

only
believed m

yths and m
isconceptions regarding rape influence

the questioning by the defence. It should also explore w
ays

of coping w
ith the em

otional im
pact of cross-exam

ination.
4.

D
iscussing the survivor’s rights and responsibilities w

hile
testifying

Intro
d

uctio
n to

 the sessio
n:

1.
D

iscuss w
hether the follow

 up tasks w
ere com

pleted.
2.

A
sk the survivor if she has any specific questions or con-

cerns to discuss.

T
he m

ain co
ntent o

f the sessio
n:

1.
R

ecap the process of giving evidence, including cross-
exam

ination and explain the reasons for the different ques-
tions. (S

ee page 40)
2.

E
xplain different defence tactics that m

ight be used to
attack her credibility. (S

ee page 46)

Im
p

o
rtan

t in
fo

rm
atio

n
:

It is no
t the p

urp
o

se o
f this sessio

n to
 p

rep
are the

survivor’s evid
ence nor to instruct her on w

hat
info

rm
atio

n to
 g

ive to
 the co

urt. D
o

 no
t d

iscuss the
actual evid

ence o
f the survivo

r. E
xam

p
les that are

g
iven sho

uld
 b

e g
eneralised

 and
 no

t sp
ecific to

 the
case.

C
lo

sing
 the sessio

n o
ff:

1.
A

sk if the survivor has any further questions about the
process.

2.
E

nsure that the counsellor and survivor know
 w

hat to do
next, and that this is noted on the court checklist. (Look at
the exam

ple on page 72.)
3.

R
equest that the survivor or the counsellor inform

 you of
w

hat takes place in court.

H
int:

W
e recom

m
end that the survivor and her counsellor

have a further counselling session at this tim
e to address

the em
otional im

pact of the P
TC

 sessions.

W
hat to

 d
o

 if yo
u o

nly have tim
e fo

r o
ne sessio

n:
If there is not enough tim

e for both P
TC

 sessions, extend the
length of the first session to discuss som

e of the issues con-
tained in the second session. It is im

portant to cover all of the
inform

ation of the first session. E
nsure that the survivor has a

clear idea of w
hat to expect in court.
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This section contains background inform
ation w

ith w
hich both

th
e p

re-trial ad
visor and th

e cou
n

sellor m
ust be fam

iliar.

B
A

C
K

G
R

O
U

N
D

 T
O

 T
H

E S
O

U
T

H
 A

FR
IC

A
N

C
R

IM
IN

A
L JU

S
T

IC
E

 S
Y

S
T

E
M

The crim
inal justice system

 is set up to punish crim
inals and

deter crim
e. The C

JS
 includes the S

outh A
frican Police S

ervice
(uniform

 police and detectives), the health professionals w
ho

perform
 the forensic m

edical exam
ination (doctors), the N

a-
tional D

irectorate of P
ublic prosecutions (prosecutors), the

D
epartm

ent of Justice (courts and m
agistrates) and the D

epart-
m

ent of C
orrectional S

ervices (prisons).

The B
ill of R

ights in the S
outh A

frican C
onstitution says that

everybody has the right to be free from
 violence as w

ell as the
right to have their dignity respected and protected. These
rights are obviously im

portant to survivors. H
ow

ever, the B
ill of

R
ights also m

akes provision for the rights of people accused of
crim

es to ensure that innocent people do not get punished
w

rongly. This is especially im
portant to consider because of

S
outh A

frica’s history of detaining people w
ithout trial and

lim
iting people’s access to a m

eans of proving their innocence.

These different sections of the B
ill of R

ights som
etim

es w
ork

against each other and this contributes to the feeling that
crim

inals are ‘protected’ by the constitution.

The C
JS

 in S
outh A

frica is a rigid, disorganised and under-
resourced system

. It is m
ale dom

inated, intim
idating and biased

in favour of the rights of the accused rather than the rights of
victim

s. The attitudes and biases of society in general and of
the old apartheid regim

e are still present in the system
 so that

it does not w
ork equally for every one.

The general attitude found in our society of questioning and
blam

ing the survivor for the actions of the rapist are reflected
in the C

JS
 and in the attitudes and questions of the role players

in the investigation and trial. The follow
ing is taken from

 a
research study on institutional reactions to rape in the U

S
A

 in
1978 and outlines the police criteria for a rape case as a kind of
ideal com

posite of the rape victim
 they w

ant to see:

’…
 the perfect case w

ould be one in w
hich all the inform

ation
checks out, there are police w

itnesses to the crim
e, the victim

can provide a good description of the assailant, there is sup-
porting m

edical evidence including sperm
 and injuries, the story

rem
ains com

pletely consistent and unchanging, the victim
 w

as
forced to accom

pany the assailant, w
as previously m

inding her
ow

n business, a virgin, sober, stable em
otionally, upset by the

rape, did not know
 the assailant w

ho has a prison record and a
long list of current charges against him

.’ R
eference: A

nn B
ur-

gess and Lynda H
olstrom

. 1978. The V
ictim

 of R
ape: Institutional

R
eactions. . . . . (John W

iley & S
ons: N

ew
 York)

If you think of the ’perfect’ case, m
ost of the cases that you w

ill
see are far from

 perfect.

B
ecause of the serious consequences of a crim

inal trial, a high
standard of proof is needed before som

eone can be found
guilty. This is w

hat it m
eans w

hen w
e say the state has to

prove its case ’beyond reasonable doubt’. This is because the
law

 w
ants to protect innocent people from

 being w
rongly

Sectio
n

 Tw
o

:
K

ey info
rm

atio
n o

n the
crim

inal justice system



22 P R E - T R I A L  C O N S U L T A T I O N  I N  R A P E  C A S E S

23 P R E - T R I A L  C O N S U L T A T I O N  I N  R A P E  C A S E S

punished for crim
es they didn’t com

m
it. The rule of ’reasonable

doubt’ m
eans that there is no guarantee that the perpetrator

w
ill be found guilty.

In rape and other sexual offence cases it is often frightening
for the survivor to testify in the court environm

ent and in front
of the accused as w

ell as to be cross-exam
ined by the defence

law
yer. Testim

ony inevitably requires rem
em

bering and reliving
the rape experience. These factors are am

ong m
any others that

m
ake the process traum

atic for survivors.

M
em

bers of the C
JS

 tend to carry heavy w
orkloads and often

don’t understand the needs of the com
plainants in their cases.

The result of this is that they generally cannot give the case as
m

uch attention as it should get. R
ape survivors receive little

inform
ation about the processes and procedures of the C

JS
and poor feedback regarding the status of their case.

EX
P

EC
TA

T
IO

N
S

 O
F T

H
E C

R
IM

IN
A

L JU
S

T
IC

E
S

Y
S

T
E

M

People w
ho report their experience of sexual assault to the

police do so for m
any different reasons and have different

expectations of the system
. These include:

•
Ju

stice: The expectation that the severity of the w
rong

done by the rapist and the pain and dam
age that he caused

w
ill be form

ally recognised by the C
JS

.
•

P
u

n
ish

m
en

t o
f th

e p
erp

etrato
r:     Part of achieving justice

includes the punishm
ent of the perpetrator. For m

any survi-
vors it is expected that this punishm

ent w
ill be im

prisonm
ent

for a period of tim
e related to the serious im

pact of the
sexual assault. S

om
e survivors need for the rapist to pay for

w
hat he has done to her.

•
P

ro
tectio

n
:     There is the crucial need for protection from

 the
perpetrator and currently the C

JS
 is the only legitim

ate

m
eans of achieving this in S

outh A
frica. M

any w
om

en feel
extrem

ely helpless w
hen the C

JS
 is unable to offer the

necessary protection.
•

B
ein

g
 b

elieved
:     B

ecause the survivor know
s exactly w

hat
the rapist did to her, she w

ill often assum
e that the court w

ill
understand this. It is som

etim
es unexpected and shocking

to the survivor w
hen this reality is questioned and chal-

lenged in the w
ay that it is challenged during the trial. For

m
any survivors there is the expectation that the prosecutor

and the m
agistrate w

ill take her seriously and protect her
from

 the accused and his attorney through the trial process.
•

C
lo

sure: S
om

e survivors m
ay expect a sense of closure to

com
e about at the end of the court case and for all of the

negative em
otions that they have been experiencing to

disappear as a result.
•

E
fficiency:     There is often the anticipation of a speedy

process and resolution. This is often m
ade w

orse by the
courtroom

 dram
as on television, since these program

m
es

have resulted in m
any people being m

ore fam
iliar w

ith
A

m
erican trial procedure and rules than w

ith the S
outh

A
frican ones.

The reality is often very different to the expectations of survi-
vors. This is w

hy w
e recom

m
end that the survivor and her

counsellor explore her expectations of the court case and also
discuss strategies of how

 to deal w
ith unm

et expectations.

T
H

E R
O

LE O
F T

H
E R

A
P

E S
U

R
V

IV
O

R
 IN

 T
H

E
C

A
S

E

The law
 says that w

hen a crim
e is com

m
itted it is extrem

ely
serious and it harm

s not only the victim
 of that crim

e but also
our w

hole society (the state). For this reason the state w
ill open

a case against the person accused of the crim
e. This m

eans
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Positive
N

eg
ative

P
rosecutors at specialised

sexual offence courts
should have specific
training and experience in
the area of sexual of-
fences. S

ee page 65 for
m

ore inform
ation.

W
here there are no specialised

courts, sexual offence cases are
often prosecuted by inexperi-
enced and untrained prosecutors.
These prosecutors face better
prepared and m

ore experienced
defence law

yers in court.

The survivor’s lack of access to inform
ation and her inability to

control the decisions about som
ething that is deeply personal

reflect the lack of control experienced during the rape. This
along w

ith the attitudes and behavior of the C
JS

 personnel is a
m

ajor cause of secondary victim
ization of rape survivors by the

C
JS.

that a crim
inal case is betw

een the state and the accused, and
not betw

een the survivor and the accused. The state (police and
prosecutors) can m

ake decisions about the case w
ithout taking

into consideration the needs and w
ishes of the com

plainant.

The rape survivor is view
ed as the chief w

itness in the state’s
case, but not as one of the m

ain parties to the trial. This has an
effect on how

 m
uch say she has in w

hat happens w
ith the case

and how
 m

uch inform
ation about the case she has access to.

Im
portantly, it also m

eans that she w
ill not have her ow

n law
yer.

The com
plainant is not

expected to carry the
expense of hiring a legal
representative.

The com
plainant is not an offi-

cial party to the case. Instead
she is the chief w

itness. This
m

eans that the accused and his
attorney and the state prosecu-
tor have access to m

ore infor-
m

ation about the case and m
ore

decision-m
aking pow

er than the
com

plainant does.

Positive
N

eg
ative

P
ro

s and
 co

ns o
f the state p

ro
secutio

n system
:

N
ote to cou

n
sellor:

The com
plainant does not get to choose w

ho w
ill prosecute

her case. This m
eans that the prosecutor m

ay not under-
stand the issues regarding sexual violence and m

ay believe
m

any of the general m
isconceptions regarding the causes

and effects of rape. This can add to the burden of responsi-
bility on the survivor. S

he should be prepared em
otionally

for this possibility so that the possible negative im
pact can

be m
inim

ised.

N
ote to cou

n
sellor:

This is disem
pow

ering to the survivor and contributes to
the feeling of not being in control of the case, w

hich is
extrem

ely im
portant to the survivor on a personal level.

It recognises the serious-
ness of the offence.

S
om

e prosecutors are overbur-
dened w

ith cases and are unable
to give each case the attention it
deserves. O

thers do not under-
stand the seriousness of som

e
rape experiences.
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N
ote to cou

n
sellor for th

e cou
n

sellin
g

 session
  p

reced
in

g
th

e P
T

C
:

•
The pre-trial consultation process, in addition to providing
the survivor w

ith inform
ation, is helpful in pointing out the

options that she has and to explore w
ays in w

hich she can
take control, even if it is only of part of the process.

•
It is alw

ays im
portant to affirm

 her strengths and point out
to her w

hat she has already achieved and survived.
•

H
elp her to set achievable goals separate from

 the goals of
the trial. H

elp her prepare for and anticipate w
hat she w

ill
face in the system

, be it the procedures and the law
s or the

ignorant and often blam
ing statem

ents from
 m

em
bers of

the C
JS.

•
P

reparing the survivor for the possibility of being faced
w

ith insensitive attitudes by som
e m

em
bers of the C

JS
w

ill help to prevent her internalizing these attitudes and
believing that these people are right. This w

ill m
inim

ise the
potential for secondary victim

ization.
•

M
ake strong clear statem

ents that the rapist is to blam
e,

not the survivor. E
ven w

hen she has questions about her
actions, rem

ind her that the rapist chose to rape her and
she did not w

ant it.

seldom
 explained to the survivor and em

otional fatigue and
em

barrassm
ent m

ay result in inform
ation being left out of the

statem
ent. S

om
etim

es the police official does not ask the right
questions and if the survivor does not know

 that certain infor-
m

ation is im
portant she m

ay not m
ention it.

These factors influence the accuracy of the statem
ent. If the

statem
ent is not accurate this m

ust be brought to the attention
of and discussed w

ith the prosecutor before the trial. It is
im

portant that the statem
ent be a true and accurate reflection

of w
hat the survivor experienced. If there are gaps in the initial

statem
ent it is possible to for the survivor to m

ake a second
supplem

entary statem
ent. S

he m
ust arrange to do this w

ith the
prosecutor or the detective.

B
ecause of possible difficulties in com

m
unicating w

ith the
prosecutor, it is a good idea for the survivor to w

rite dow
n

anything inaccurate or left out of the statem
ent and give this to

the prosecutor at their consultation. If there is any other infor-
m

ation, such as w
itnesses to part of w

hat happened or letters
from

 the accused about the case that the police do not know
about, this inform

ation m
ust also be given to the prosecutor so

that the prosecutor can decide w
hether to use it or not.

A
 lot of tim

e passes betw
een the tim

e w
hen the survivor

reports the rape to the police and m
akes her statem

ent and the
start of the trial. It is com

m
on that during this tim

e she m
ay

forget aspects of the experience. R
eading through her state-

m
ent in the tim

e before the trial helps to rem
ind her of these

details.

T
H

E S
U

R
V

IV
O

R
’S

 S
TA

T
EM

EN
T

 TO
 T

H
E

P
O

LIC
E

The statem
ent is usually taken dow

n at a tim
e w

hen the survi-
vor is in a state of shock and confusion. It is w

ritten dow
n in

E
nglish or A

frikaans, w
hich m

ay not be the survivor’s first
language. In som

e cases the police official w
ho takes the

statem
ent m

ay w
rite her/his ow

n interpretation of w
hat s/he

hears the survivor say. The im
portance of the statem

ent is
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T
H

E M
A

G
IS

T
R

A
T

E
:

The m
agistrate is the ’judge’ in the case. S

/he w
ill listen to all of

the evidence from
 both sides, and w

ill then decide if there is
enough proof to find the accused guilty. The m

agistrate w
ill also

decide on the punishm
ent of the offender if he is found guilty.

If the case goes to the H
igh C

ourt, instead of the regional court,
the person m

aking the decision w
ill be called a judge.

The m
agistrate know

s nothing about the case before the trial
starts except the charge and the nam

e/s of the accused. S
/he

w
ill try to rem

ain im
partial throughout the case and should not

choose sides until all of the evidence has been presented to the
court.

D
ue to the need to rem

ain im
partial, m

ost m
agistrates w

ill not
show

 m
uch expression on their faces w

hile listening to a case.
They should only ask questions w

hen they require clarity on an
issue. M

any survivors, w
hen faced w

ith this w
hile giving their

evidence or being cross-exam
ined, feel that the m

agistrate does
not believe w

hat they are saying.

M
A

G
ISTR

ATE

S
TE

N
O

G
R

A
P

H
E

R
C

O
U

R
T O

R
D

E
R

LY

PROSECUTOR

D
E

FE
N

C
E

 ATTO
R

N
E

Y

A
C

C
U

S
E

D

Sectio
n

 T
h

ree:
Essential info

rm
atio

n ab
o

ut
the crim

inal justice system
and

 the rap
e trial

1. T
H

E R
O

LE
-P

LA
Y

ER
S

 IN
 C

O
U

R
T

This diagram
 illustrates w

hat a courtroom
 looks like. It also

show
s the role-players in a crim

inal trial.

N
ote to cou

n
sellor:

M
agistrates have an enorm

ous am
ount of responsibility and

pow
er over people’s lives. M

any m
agistrates have not had

the opportunity to challenge the com
m

only held stereo-
types and m

isconceptions regarding rape. There are
currently training program

m
es for m

agistrates that try to
address different issues of diversity including gender bias.
H

elp the survivor to understand that as m
uch pow

er as the
m

agistrate has, s/he can be w
rong and m

ay not understand
everything (even w

hen the m
agistrate behaves and speaks

as if s/he know
s everything).

WITNESS
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T
H

E P
R

O
S

EC
U

T
O

R
:

The survivor w
ill not be able to get her ow

n law
yer in court

because the state appoints its ow
n ‘law

yer’ w
ho is called the

public prosecutor or state prosecutor. It is the task of the
prosecutor to prove that the accused com

m
itted the offence.

The prosecutor w
ill be on the survivor’s side in court.

Look at page 79, w
here w

e explain how
 to m

ake a
com

plaint against a prosecutor if you believe s/he didn’t
handle the case properly.

T
H

E D
EFEN

C
E LA

W
Y

ER
:

In the m
ajority of cases the accused w

ill hire a law
yer to repre-

sent him
. If the accused cannot afford to pay the legal costs, a

legal aid law
yer w

ill be appointed. A
n accused can also decide

not to be represented by a law
yer.

The purpose of the defence law
yer is to ensure that their client

is not found guilty. If the accused is found guilty the defence
law

yer w
ill try to ensure the low

est possible sentence. In order
to achieve this the law

yer w
ill support and prom

ote w
hat the

accused says has happened.

T
H

E A
C

C
U

S
ED

:

The accused w
ill be in the courtroom

 throughout the trial. This
is often one of the m

ost frightening aspects of the trial for the
survivor. It is im

portant to understand that even if the accused
is not show

ing it, he is likely to be nervous and afraid of the
pending trial. The accused is facing the consequences of his
actions and potential im

prisonm
ent if the court finds him

 guilty.
The im

plication of this is that the accused w
ill do w

hatever is
necessary to ensure that he is not found guilty. The accused
m

ay appear confident and in control and that he is unafraid of

the trial process. This m
ay have the effect of m

aking the survi-
vor feel that she w

ill not succeed w
ith the case even before

the trial has started and can affect the quality of her testim
ony

to the court.

H
int:

W
hen the survivor is giving evidence she m

ay find it
useful to turn her back slightly on the accused and face
tow

ards the m
agistrate. If the accused tries in any w

ay to
distract her w

hile she is giving her evidence she should
m

ake the court aw
are of this and ask that it be stopped.

N
ote to cou

n
sellor:

B
ecause the nature of sexual assault is both a physical and

a psychological attack, seeing the accused in court can be
anxiety provoking and an em

otionally unsafe experience for
the survivor. It is often useful to point out w

hat the perpe-
trator has to lose. This provides som

e context and indica-
tion of the control that the survivor does have over the
situation. A

lthough it is as a result of the actions of the
perpetrator that he is in court, it is also because the survi-
vor has taken a stand against w

hat the perpetrator did to
her. In this w

ay she is ’taking her pow
er back’.

W
IT

N
E

S
S

E
S

:

The survivor is the chief w
itness in the state’s case. S

he w
ill sit

in the w
itness box opposite the prosecutor. S

he w
ill be able to

see the accused. U
nfortunately there are few

 options for
protecting the survivor from

 having to give her testim
ony in the

courtroom
.

Look at page 65, w
here w

e explain the protective
m

easures for adult and child w
itnesses.
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T
H

E C
O

U
R

T
 O

R
D

ER
LY:

It is a requirem
ent that a court can only hear cases if a court

orderly is present. The court orderly w
ill be a m

em
ber of the

S
outh A

frican Police S
ervice. It is the duty of the court orderly

to provide security to the court.

If your client feels afraid for her physical safety in the court-
room

 rem
ind her that there is a police official present.

T
H

E
 S

T
E

N
O

G
R

A
P

H
E

R
:

It is im
portant that everything that is said in court is recorded

so that if there are any questions about the fairness of the case
at a later stage the court recording can be checked. The person
w

ho is responsible for this is called the stenographer. This
person w

ill m
ake sure that the equipm

ent is recording through-
out the trial. There w

ill be a m
icrophone at the w

itness box.
This m

icrophone doesn’t m
ake the w

itness’s voice louder – it
ensures that everything that is said in court is recorded.

M
EM

B
ER

S
 O

F T
H

E P
U

B
LIC

:

There are often other m
em

bers of the public in the courtroom
.

This can include w
itnesses in other trials w

aiting for their cases
or the friends and supporters of the accused. The law

 says that
w

hile the survivor in a sexual offence case is giving her evi-
dence these people can be asked to leave the courtroom

. This
is called having her evidence heard ’in cam

era’. This m
eans that

she gives her evidence in a ’closed court’ (there are no cam
eras

at all, it is just confusing legal term
inology).

M
any m

agistrates w
ill autom

atically decide that the survivor’s
evidence be heard in cam

era. H
ow

ever it is a good idea for the
survivor (or her counsellor) to rem

ind the prosecutor to ask for

this at the consultation. This inform
ation should be included in

the checklist for the survivor - see page 72 for an exam
ple of

this.

It is very im
portant to understand that this legal rule only

m
eans that m

em
bers of the public w

ho are in the court m
ust

leave. A
ll of the court role-players, including the accused, w

ill
rem

ain in the court.

The survivor m
ay ask that one or tw

o people w
ho support her

be present, such as a counsellor or fam
ily m

em
ber. The person

w
hom

 she chooses cannot be another w
itness in the case w

ho
has not yet testified. A

 counsellor w
ho is also going to testify in

the case cannot be present to support the survivor.

N
ote to cou

n
sellor:

If the survivor’s supporters m
ake any disturbance during

the trial they w
ill be asked to leave the court and the

survivor w
ill have to continue w

ithout their support. It can
be difficult to w

atch som
eone you care about being ques-

tioned and verbally attacked in the w
ay that often happens

in court. U
nder no circum

stances should the supporters
m

ake a noise, call out or m
ove around in court, since this

is not in the best interest of the survivor.
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but to w
ait outside the building w

ith the accused. To avoid this
she can ask the prosecutor to arrange for her (and people w

ho
are there to support her) to w

ait inside the court building during
the lunch break.

Look at the court checklist on page 72.

A
T

 W
H

A
T

 T
IM

E W
ILL T

H
E T

R
IA

L S
TA

R
T

?

It is not often that a trial w
ill start at 9:00 in the m

orning. E
ven

though the survivor and other w
itnesses w

ill be told to be at
the court at 9:00 they w

ill often have to w
ait for long periods of

tim
e before the trial starts and they are called to testify.

2. A
T

 C
O

U
R

T
 B

EFO
R

E T
H

E
T

R
IA

L S
TA

R
T

S
It is im

portant to prepare the survivor for w
hat w

ill happen at
the court before the trial starts. In the follow

ing section w
e

explain this process and w
e also give som

e practical hints.

W
ILL T

H
E S

U
R

V
IV

O
R

 H
A

V
E TO

 S
EE T

H
E

A
C

C
U

S
ED

 O
U

T
S

ID
E T

H
E C

O
U

R
T

R
O

O
M

?

It is com
m

on that survivors arrive at court on the appointed day
to be confronted outside the court by the accused and/or his
fam

ily and friends. S
om

etim
es they try to intim

idate the survivor.
A

t the very least this can be unsettling and disquieting to the
survivor. It is crucial to avoid this contact if at all possible. This can
be done by arranging w

ith the prosecutor (or the court social
w

orker) that the survivor w
ill arrive as early as possible and that

they m
ake a separate w

aiting area available for her to w
ait in until

the trial starts.

M
any courts have a special w

aiting room
 for survivors in sexual

offence cases. If the court does not have such a separate
w

aiting room
 the survivor can ask if they can try to m

ake an
office available for her to w

ait in. This m
ust be arranged w

ith the
prosecutor before the m

orning of the trial. M
ake sure the

survivor know
s w

here she m
ust go and to w

hom
 she m

ust
report w

hen she arrives at court.

Im
p

o
rtant info

rm
atio

n:
W

herever the survivor w
aits, m

ake certain that the
prosecutor know

s w
here to find her if s/he needs to.

A
t m

ost courts w
itnesses are asked to leave the court building

during lunchtim
e. This can m

ean that the survivor has no option

N
ote to cou

n
sellor:

This w
aiting can be m

ade less difficult if the survivor takes
som

ething w
ith her to help pass the tim

e. This can be a
book or m

agazine to read, knitting, or she can take a note-
book and pen to w

rite dow
n her feelings about being at

court. (This is also a useful activity before and after the day
of the trial, because of how

 successfully it deals w
ith and

distracts from
 anxiety.) S

he can also ask a friend to go w
ith

her for com
pany, w

hich w
ill help to distract her from

 the
anxiety as w

ell. R
em

ind her to take sm
all com

forts, for
exam

ple, chew
ing gum

 or sw
eets, cigarettes, a flask of tea

or change for a vending m
achine. S

he should also take a
packed lunch, even if she struggles to eat because of
anxiety. It is im

portant that she try to keep her energy levels
up by drinking liquids and getting sugar into her body.
N

ibbling on dried fruit is an excellent w
ay to do this.

C
ourt toilets seldom

 stock toilet paper, so taking toilet paper
or tissues is helpful.
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W
ILL T

H
E S

U
R

V
IV

O
R

 B
E A

B
LE TO

 TA
LK

 TO
T

H
E P

R
O

S
EC

U
TO

R
 B

EFO
R

E C
O

U
R

T
 S

TA
R

T
S

?

It is im
portant for the survivor to let the prosecutor know

 that
she is present at court. (If the prosecutor has not yet consulted
w

ith the survivor, it becom
es even m

ore im
portant for the

survivor to arrive early and im
m

ediately find the prosecutor.)

Look at page 15, w
here w

e discuss the consultation w
ith

the prosecutor.

It m
ay be difficult to find the prosecutor. This is because the

prosecutor norm
ally has m

ore than one case to m
anage and so

her/his attention is often divided. The prosecutor m
ay look quite

intim
idating as s/he rushes around and this can be off-putting

w
hen the survivor needs to get inform

ation about w
hat is hap-

pening w
ith the case.

If the survivor’s counsellor or a supportive friend or fam
ily

m
em

ber is accom
panying her to court, it m

ay be better for this
person to take responsibility for com

m
unicating w

ith the pros-
ecutor.

H
int:

It som
etim

es takes persistence to get understandable
inform

ation from
 the prosecutor. Very few

 survivors
understand the court process and m

ay get confusing
inform

ation as explanation. If the case is postponed or
‘throw

n out’ ask the prosecutor to w
rite dow

n the rea-
sons w

hy. The survivor is entitled to this inform
ation.

3. TH
E TR

IA
L

The purpose of the trial is for the state to prove that the ac-
cused is guilty by presenting evidence about w

hat happened to
the court. The defence w

ill try to show
 that the accused is not

guilty by presenting evidence that he did not do it or by m
aking

the m
agistrate question or doubt the evidence that the state

presents. The m
agistrate w

ill listen to all of the evidence pre-
sented by the state and the defence and then m

ake a decision
as to w

hether s/he can find the accused guilty or not guilty
according to the law

.

T
H

E A
C

C
U

S
ED

’S
 P

LEA
:

A
t the start of the trial, the accused w

ill be asked if he pleads
guilty or not guilty to the charges.

If the accused pleads guilty the court w
ill not have to listen to

evidence to decide w
hether the accused is guilty or not. It w

ill
m

ove directly to m
aking the decision on the accused’s punish-

m
ent.

If the accused pleads not guilty, the prosecutor m
ust bring

evidence to convince the court that the accused is guilty. In
other w

ords, the trial w
ill go ahead as w

e describe below
. M

ost
people accused of rape plead not guilty.

T
H

E S
TA

T
E P

R
ES

EN
T

S
 IT

S
 C

A
S

E
:

The state w
ill put its case to the court first. It is m

ost com
m

on
that the survivor is the first w

itness w
ho is called.
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N
ote to cou

n
sellor:

The court environm
ent is usually unfam

iliar to the survivor.
E

ven w
hen the m

em
bers of the public are asked to leave

the courtroom
 w

hile she testifies, there w
ill still be a

num
ber of people w

ho are com
fortable w

ith the court
environm

ent (the m
agistrate, prosecutor and defence

law
yer). It can therefore be intim

idating for the survivor to
w

alk in and to be faced w
ith all of these people as w

ell as
the accused. The accused m

ight try to intim
idate her at this

tim
e and som

e defence law
yers have been reported to act

in a hostile w
ay, for exam

ple by looking at the com
plainant

as if she is ’w
orthless’. These are tactics aim

ed at m
aking

the survivor feel uncom
fortable, because it w

ill help the
defence to w

in their case if the survivor feels scared or
defeated before they have even begun.

It m
ay happen that that survivor feels intim

idated or over-
w

helm
ed by the social status of the defence law

yer. U
nfor-

tunately defence law
yers often use this to m

ake the survi-
vor feel inferior. D

ifferences in race, w
ealth, education,

gender and language are all factors that can be used to
create a feeling of w

orthlessness. The survivor m
ust have

an understanding of how
 im

portant she is to the trial and of
her right to assert herself through the trial process.

Point out to the survivor that by having to go to court, the
accused is being forced to face the consequences of his
actions. The m

ajority of accused are afraid of the possibility
that they w

ill go to prison if they are found guilty. They w
ill

do everything possible to w
in the case and escape respon-

sibility for their actions. H
e is unlikely to show

 his fear to
the survivor and w

ill w
ant her to believe that he still con-

trols her as he did during the rape.
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E
ven if the survivor is fearful of the trial, recognise the

courage that brought her to the point of the trial. W
hen

she is giving her evidence, she is the m
ost im

portant
person in the courtroom

. E
veryone else present in the

courtroom
 at that tim

e is there for the sole purpose of
hearing w

hat the survivor has to say.

B
efore she w

alks into the courtroom
 the survivor m

ust
prepare herself for seeing the accused. It is helpful to use
visualisation techniques for this.

LA
N

G
U

A
G

E
:

The language used in courts is usually very form
al and m

ay be
difficult to understand, especially w

hen technical legal term
s

are used. The survivor has the right to ask for clarity.

The survivor also has the right to give her evidence in her
first language. If it is necessary the court w

ill appoint an
interpreter for this purpose.

H
int:

C
ourt interpreters are usually fluent in the A

frican
languages spoken in that area and E

nglish or A
frikaans.

If the survivor needs an interpreter for a language that
is not  generally spoken, for exam

ple, G
erm

an or
Sw

ahili the prosecutor m
ust be inform

ed of this w
ell

before the trial to arrange for a special interpreter. The
sam

e applies in the case of sign language.

G
IV

IN
G

 E
V

ID
E

N
C

E
:

G
iving evidence is divided into three sections:

1.
E

vid
en

ce in
 ch

ief – the w
itness is questioned by the pros-

ecutor
2.

C
ro

ss exam
in

atio
n – the w

itness is questioned by the
defence law

yer
3.

R
e-exam

in
atio

n – the prosecutor questions the w
itness on

issues that w
ere raised by the cross exam

ination that need
to be clarified.

1. E
vid

en
ce in

 ch
ief

It is vital that the survivor ensures that she tells the m
agistrate

everything that she needs to about w
hat happened. The de-

fence w
ould be carefully prepared and they w

ill ensure that
everything that they w

ish to say to the m
agistrate is said. The

survivor m
ust know

 that the m
agistrate does not have inform

a-
tion about the details of the case beforehand and m

ust m
ake

her/his decision based only on w
hat s/he hears in the court-

room
.

B
efore starting her evidence the survivor w

ill be sw
orn in and

asked if she is prepared to tell the truth. S
he w

ill be asked to
state her nam

e and other personal details to the court.

H
int:

If the com
plainant does not w

ant the accused to know
her hom

e address, she should tell the prosecutor this
before  going into the courtroom

. (Look at the court
checklist on page 72.)

The prosecutor w
ill ask the survivor questions about w

hat
happened. This m

ay include questions about:
•

If the survivor knew
 the accused before the rape and the

nature of their relationship.
•

The events that took place leading up to the rape.



42 P R E - T R I A L  C O N S U L T A T I O N  I N  R A P E  C A S E S

43 P R E - T R I A L  C O N S U L T A T I O N  I N  R A P E  C A S E S

fault (w
ho she is, w

hat she did, or w
hat she said) that he

raped her. This can be extrem
ely difficult for the survivor to

com
e to term

s w
ith and it m

ay cause her to feel responsi-
ble. It m

ay be helpful to reflect that the rape happened
because the rapist decided to do it. The rapist is therefore
responsible. The survivor w

as not in control at the tim
e, the

rapist w
as. It can also be helpful for the survivor to reflect

on w
hat she did to survive the attack. D

iscussing these
issues in counselling can im

pact on how
 the survivor feels

about being questioned in court about her actions. B
ecause

these are such painful issues som
e survivors avoid them

 in
counselling.

•
D

etails about the rape. This w
ill include questions about the

exact physical acts. The survivor m
ust explain exactly w

hat
happened, using the nam

es of the parts of the body.
M

any survivors find these questions extrem
ely invasive

and don’t understand w
hy it is not sufficient to say ’and then

he raped m
e’ or ’he had sex w

ith m
e’. The legal definition of

rape is very specific and it is therefore im
portant for the

survivor to give these details for the state to prove that
w

hat the accused did falls w
ithin the legal definition of

rape.

•
W

here the accused alleges that the survivor consented to
sexual intercourse, she w

ill be questioned about w
hat she

said or did to let the perpetrator know
 that she did not w

ant
to have sexual intercourse w

ith him
.

N
ote to cou

n
sellor:

M
any survivors struggle w

ith questioning about w
hat she

did to let the rapist know
 that she did not w

ant him
 to rape

her. S
he m

ay feel that they are blam
ing her for w

hat hap
-

pened. People have a natural tendency to question them
-

selves after experiencing traum
a. If the traum

a w
as a car

accident caused by som
eone else, other people w

ould
respond to this self-blam

e and questioning by saying ’but
you couldn’t have know

n’. W
hen rape (w

hich is caused by
som

eone else – the rapist) takes place, society usually
responds by saying ’yes, w

hy did you…
’.

It is im
portant to address the issue of self-blam

e and
questioning during the counselling process. A

lthough
there w

ill be m
any ’if only’s’ and ’w

hat if’s’, the survivor
should be given the opportunity to voice her concerns
and self doubt in the counselling environm

ent. S
om

e
rapists intentionally m

ake the survivor believe that it is her

•
W

hat happened im
m

ediately after the rape, and w
hat her

fram
e of m

ind w
as at the tim

e.
•

W
ho the first person w

as that the survivor told about the
rape. If the survivor took a long tim

e or a few
 days to tell

som
eone w

hat happened she w
ill be asked questions about

w
hy she didn’t tell som

ebody sooner. M
any survivors feel

blam
ed about not telling som

ebody im
m

ediately, even
though rape is one of the m

ost difficult things for anyone to
talk about. It is im

portant that the survivor explain all of her
reasons for not telling. S

he should include how
 she w

as
feeling and describe the quality of the relationship that she
has w

ith people w
ith w

hom
 she cam

e into contact but did
not tell. This w

ill help the court to understand her actions
and reasons.

2. C
ro

ss-exam
inatio

n

In m
ost cases the accused w

ill have a law
yer to assist in his

defence. The role of the defence law
yer is to act on behalf of

the accused.
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The goal of the defence is to have the accused found not guilty.
The defence law

yer w
ill do everything possible to cause the

m
agistrate to doubt that the survivor is telling the truth. This is

because the defence attorney does not have to prove that the
accused is innocent, s/he only has to cause the m

agistrate to
have ’reasonable doubt’ that the accused did w

hat the survivor is
saying. The purpose of cross-exam

ination is therefore for the
defence to show

 the m
agistrate that the survivor should not be

believed. If the accused does not have a law
yer, the accused w

ill
cross-exam

ine the w
itnesses.

D
epending on w

hat the accused’s story is, the defence law
yer

m
ay try to m

ake the court believe that the survivor -
•

Is lying and has good reason to lie.
•

W
anted to have sexual intercourse w

ith the accused.
•

Led the accused to believe that she w
anted to have sexual

intercourse w
ith him

 by the w
ay that she dressed or behaved.

W
here the accused is denying that he w

as the person w
ho raped

the survivor, the defence w
ill try to show

 that the survivor is
confused about w

ho the rapist is.In order to create ’reasonable
doubt’ in the m

ind of the m
agistrate the defence law

yer m
ay try

to unnerve and confuse the survivor by -
•

M
aking her feel unim

portant by the m
anner in w

hich they
address her.

•
M

aking her feel stupid by the type of questions and the tone
in w

hich the questions are asked.
•

R
epeating the sam

e questions, asking them
 slightly differently

each tim
e.

•
U

sing the survivor’s ow
n w

ords and tw
isting them

 around.
•

M
aking her feel responsible for the rape.

These defence tactics can m
ake the survivor feel defeated by

the questioning and the accusations. This can result in her w
ith-

draw
ing and giving quieter and shorter answ

ers to the court, or it
can m

ake her angry, aggressive and careless in how
 she answ

ers.

This is w
hat the defence aim

s for. It often com
es as a shock for

the survivor to have a supposedly respected m
em

ber of society
(a law

yer) attacking her in this w
ay.

N
ote to cou

n
sellor:

The defence antics can m
ake the survivor feel that the

law
yer is an extension of the rapist and that the pow

er that
the rapist exerted over her during the rape is extended into
the form

al environm
ent of the court. This m

ay attack her
confidence and strategies for coping w

ith this m
ust be

discussed in counselling beforehand.

In the m
ajority of rape cases the defence w

ill rely on m
yths and

com
m

on m
isconceptions about rape in order to w

in the case.
They tend to focus on issues such as:
•

A
lcohol and drug use

•
P

revious relationships
•

The w
ay that the survivor w

as dressed
•

The behaviour of the survivor tow
ards the accused before

the attack

The defence m
ay im

ply that because the survivor w
as drinking,

that she w
as inviting sexual contact or that by drinking she

displayed poor m
oral judgem

ent. They m
ay hint that she has

had m
any previous sexual relationships and therefore it is likely

that she w
illingly had sex w

ith the accused. They m
ight im

ply
that by her w

ay of dressing she invited sexual attention to-
w

ards herself, or that by greeting the accused, laughing at his
jokes or accepting a lift w

ith him
, she conveyed to the accused

that she w
anted to have sex w

ith him
. The defence w

ill hope
that the survivor feels guilty about this and try to get the survi-
vor to say that she shouldn’t have done or said w

hat she did.

A
fter asking their m

ain questions in cross-exam
ination, the

defence m
ust put the accused’s version of w

hat happened to
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the com
plainant and ask her to respond. R

em
em

ber that the
defence law

yer is legally required to do this.

C
o

m
m

o
n

 d
efen

ce sto
ries

That the accused
 and

 the survivor w
ere in a sexual rela-

tionship
 and

 w
hen the accused

 b
roke the relationship

 off
the survivor m

ad
e up

 a story that he had
 rap

ed
 her to g

et
reveng

e on him
.

That the survivor w
as flirting

 w
ith the accused

 and
 w

anted
to have sexual intercourse w

ith him
. That b

ecause he
d

id
n’t like her or w

as m
arried

 or in a relationship
 alread

y
he said

 no. To g
et b

ack at him
 the survivor m

ad
e up

 the
story that he rap

ed
 her.

That the survivor m
ay have b

een rap
ed

 b
ut that the ac-

cused
 has never seen her b

efore and
 cannot und

erstand
w

hy she thinks that it is him
.

A
nd

 m
any other stories all aim

ed
 at trying

 to convince the
m

ag
istrate that the survivor cannot b

e b
elieved

.

The stories m
ade up by the accused are often distressing to

the survivor, especially since they are put to the court in such a
w

ay that they sound plausible. The accused m
ay take things

that really happened and use them
 as the starting point for the

lies that follow
. This m

ay be even m
ore frightening than w

hen
outright lies are told.

accused on. S
om

e survivors find this so distressing that
they experience extrem

e anxiety at the thought of the
accused m

aking up these terrible stories about them
. The

effect of this can be to defeat her before she even goes
into court (if she hears these lies beforehand) or to m

ake
her feel defeated w

hile she is giving her evidence.
(It is helpful to rem

em
ber that the accused w

ill have to lie in
order to escape responsibility for his actions.)

3. R
e-exam

in
atio

n
 b

y the p
ro

secu
to

r

W
hen the defence is finished w

ith the cross-exam
ination, the

prosecutor has an opportunity to ask the survivor questions
about anything that w

as raised by the defence in cross exam
i-

nation and m
ay have left the court w

ith an inaccurate im
pres-

sion. The prosecutor is not allow
ed to ask questions about any

new
 issues at this tim

e.

Im
p

o
rtan

t th
in

g
s fo

r th
e su

rvivo
r to

 rem
em

b
er w

h
en

g
ivin

g
 evid

en
ce:

•
A

lw
ays tell the truth. In the face of the accused’s lies

a survivor m
ay be tem

pted to add or leave out details
that she feels m

ake her look bad. For exam
ple, she

m
ight say that she had tw

o beers to drink w
hen she

actually had six or seven. If the defence can then
prove that she lied about the am

ount of beer she
drank, they w

ill say that she is also lying about being
raped.

•
The w

itness m
ust answ

er all of the questions asked,
even if they seem

 repetitive, silly or annoying.
•

If she does not understand a question she m
ust ask

that the person repeat it and use different w
ords if

necessary.

N
ote to cou

n
sellor:

R
em

ind the survivor that it is norm
al for the accused in rape

cases to m
ake up lies to tell the court. A

s distressing as this
is, encourage the survivor to concentrate on w

hat she has
got to say to the court and to try not to take the lies of the
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•
If she does not know

 the answ
er to a question it is

okay to say so. H
ow

ever she m
ust not say that she

does not know
 the answ

er to a question if she does
and is trying to avoid answ

ering.
•

If she needs to take a break to go to the toilet, drink
som

e w
ater or just to take som

e tim
e she should

ask for one. (The m
agistrate m

ay not alw
ays say yes

to this.)
•

If she needs to think about a question she m
ust

take her tim
e to do so. This is better than giving the

court the w
rong inform

ation. R
em

em
ber that the

defence w
ill m

ake certain that the court hears
everything that they w

ant the court to hear, and it is
im

portant that the survivor tries to do the sam
e.

•
S

he does not have to give the court the sam
e

inform
ation over  and over again. If the defence

keeps asking the sam
e question repeatedly, the

prosecutor should try to put a stop to this by object-
ing to the questions. If the prosecutor does not
stop this, the survivor can ask the m

agistrate if she
m

ust answ
er the question again.

•
The survivor does not have to answ

er questions
about previous sexual relationships w

ith other
people (besides the accused) unless the m

agistrate
says that it is relevant to the case. The prosecutor
should stop this type of questioning as w

ell.
•

The survivor is not allow
ed to have a copy of her

statem
ent or any w

ritten notes w
ith her w

hen she
gives evidence.

•
A

lthough m
ost cases are recorded, m

agistrates
usually also m

ake w
ritten notes of all evidence. It

can therefore happen that the m
agistrate w

ill inter-
rupt the survivor w

hile she is giving evidence so that

s/he can take these notes properly. This interruption
does not m

ean that s/he is feeling irritated or im
pa-

tient w
ith the survivor. It is im

portant for the survi-
vor to speak slow

ly and clearly.
•

The m
agistrate m

ay ask questions if there is any-
thing that s/he does not understand. A

lthough this
usually happens at the end of re-exam

ination, the
m

agistrate can also ask questions as the evidence
goes along.

T
H

E R
ES

T
 O

F T
H

E S
TA

T
E’S

 C
A

S
E

:

O
ther w

itnesses for the state can include -
•

The doctor or the district surgeon w
ho perform

ed the m
edi-

cal exam
ination.

•
The first person that the survivor told about the rape.

•
A

ny people w
ho w

itnessed the rape or events leading up to
it.

These w
itnesses w

ill, like the survivor, be questioned by the
prosecutor, cross-exam

ined by the defence law
yer and possibly

re-exam
ined by the prosecutor.

W
hen the state prosecutor has called all of its w

itnesses and
presented all of the evidence it has to prove the case beyond a
reasonable doubt, s/he w

ill close the state’s case. This m
eans

that the state cannot call any further w
itnesses.

H
int:

A
fter the com

plainant has given her evidence she can
choose to sit in court and listen to the rest of the case.
This is because it does not m

atter if she hears w
hat other

w
itnesses say as it cannot influence w

hat she tells the
court any longer.
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Im
p

o
rtan

t in
fo

rm
atio

n
:

The survivo
r m

ig
ht ask d

uring
 P

TC
 if her case is

leg
ally stro

ng
 and

 w
hat her chances are o

f success
o

r failure. This kind
 o

f d
iscussio

n is b
est left up

 to
the p

ro
secuto

r as there are m
any d

ifferent facto
rs

that influence the o
utco

m
e o

f a case.

FIN
D

IN
G

 O
F N

O
T

 G
U

ILTY:
B

ecause of the principle of ’reasonable doubt’, m
any guilty

people unfortunately go free. A
 finding of not guilty does not

necessarily m
ean that the m

agistrate believes that the accused
is innocent. It sim

ply m
eans that there w

as not enough evidence
to take the state’s case ’beyond reasonable doubt.’

O
nce an accused is found not guilty, there is nothing further

that can be done by the survivor to change the outcom
e of the

crim
inal case. The accused w

ill go free and be able to continue
w

ith his life. H
ow

ever, she can still m
ake a civil case against him

.

Look at page 69, w
here w

e discuss this option.

T
H

E D
EFEN

C
E C

A
S

E:

If the defence feels that the state has not proved its case they
can ask that the case be finished at this point w

ithout even
presenting their evidence. It is not unusual in a rape case for
the defence to do this as they m

ight rely on their cross-exam
i-

nation of the survivor to w
in their case. The m

agistrate m
ust

then decide w
hether the case finishes at this point or w

hether
the defence m

ust go ahead to present their side. If the m
agis-

trate decides that the case is finished at this point the accused
w

ill be found not guilty.

If the m
agistrate decides that the case goes on, the defence

w
ill present its side by calling w

itnesses to support the ac-
cused’s version of w

hat happened. U
sually the accused is the

first w
itness called for the defence side. (The accused can

choose not to be a w
itness if he doesn’t w

ant to be.) The
process for the defence w

itnesses, including the accused, is
the sam

e as for the state w
itnesses. The difference is that the

evidence in chief of these w
itnesses is led by the defence

law
yer and they are cross-exam

ined by the prosecutor.

T
H

E
 M

A
G

IS
T

R
A

T
E

’S
 V

E
R

D
IC

T:

A
fter hearing all of the evidence in the case the m

agistrate w
ill

consider this inform
ation as w

ell as the relevant legal rules and
m

ake a decision as to w
hether the accused can be found guilty

or not. The accused can only be found guilty if the state has
proved its case beyond a reasonable doubt.

Look at page 21, w
here w

e discuss the term
 ’reasonable

doubt’.

N
ote to cou

n
sellor:

S
om

e people believe that if the accused is found ’not guilty’
by the court it m

eans that that person is innocent and that
he did not com

m
it the crim

e. A
t tim

es it can be fam
ily or

com
m

unity m
em

bers of the survivor w
ho believe this. It is

especially difficult w
hen these people choose to believe in

the rapist. S
om

e survivors feel that they have personally
failed if the accused is found not guilty and it feels as if it is
a reflection on her perform

ance in court. It is im
portant that

the shortcom
ings of the system

 be highlighted for the
survivor, so that she has a better perspective of the rea-
sons for the court’s decision.
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FIN
D

IN
G

 O
F G

U
ILT

Y
 A

N
D

 D
EC

IS
IO

N
 A

B
O

U
T

S
E

N
T

E
N

C
E

:

If the m
agistrate believes that there is enough evidence the

accused w
ill be found guilty of rape. It w

ill then be necessary to
decide on an appropriate punishm

ent. In order to m
ake this

decision the m
agistrate m

ay listen to evidence as to w
hy the

perpetrator should receive a light punishm
ent (called m

itigating
factors) and evidence as to w

hy he should receive a harsh
sentence (called aggravating factors).

M
IT

IG
A

T
IN

G
 FA

C
TO

R
S

:

The defence law
yer w

ill present the m
itigating factors to the

court. They w
ill present inform

ation to m
ake the m

agistrate ’go
easy’ on the accused. Possible m

itigating factors include -
•

That the perpetrator is very young or very old.
•

That the perpetrator has a fam
ily to support.

•
That this is the first tim

e the perpetrator has been found
guilty of an offence.

•
That the perpetrator is sorry for w

hat he did and show
s

rem
orse.

•
That the perpetrator is prepared to get treatm

ent or coun-
selling

•
That the perpetrator is prepared to m

ake up for his w
rong

doing, for exam
ple by doing com

m
unity service.

A
G

G
R

A
V

A
T

IN
G

 FA
C

TO
R

S
:

The state prosecutor w
ill present the aggravating factors. The

purpose of this is to encourage the m
agistrate to give an

appropriately heavy punishm
ent for the crim

e that w
as com

m
it-

ted. Possible aggravating factors include:

•
The degree of violence and disregard for other people in the
crim

e.
•

The extent of the harm
 and the effects of the rape.

•
That the perpetrator has been convicted of sim

ilar crim
es in

the past
•

That the perpetrator has show
n no rem

orse.
•

The fact that society regards this as a serious crim
e and that

the levels of rape in S
outh A

frica are extrem
ely high.

•
That the perpetrator is incapable of benefiting from

 treat-
m

ent or counselling.

N
ote to cou

n
sellor:

A
t this point, the counsellor m

ay be called to testify about
the im

pact of the rape on the survivor. S
ee page 67, w

here
w

e discuss this.

V
IC

T
IM

 IM
PA

C
T

 S
TA

T
EM

EN
T:

U
nfortunately the severity of the im

pact of rape on som
eone’s

life is often m
isunderstood and underestim

ated, even by m
agis-

trates. It can therefore be helpful to the court if the survivor
prepares a statem

ent that gives details about all of the aspects
of her life that have changed as a result of the rape. Issues that
could be included are:
•

E
m

otional im
pact.

•
C

hanges in sleeping and eating patterns.
•

C
hanges in lifestyle and relationships.

•
Im

pact on health.
•

Issues of em
ploym

ent or schooling.
•

C
hanges in socialising activities.

•
M

edical expenses and therapy costs.
•

H
er view

 of the future.
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H
int:

W
hen preparing this statem

ent it is vital that the counsel-
lor does not prom

pt the survivor at all. A
ll inform

ation
m

ust com
e from

 the survivor and be in her ow
n w

ords.
The statem

ent should be given to the prosecutor at the
consultation before the trial starts. The prosecutor can ask
the survivor questions about the im

pact of the rape on
her life w

hen she gives her evidence in chief during the
trial on m

erits. This w
ould m

ean that the survivor does
not need to give evidence again at the sentencing
hearing.

Look at the checklist on page 72.

W
H

A
T

 S
EN

T
EN

C
E W

ILL T
H

E A
C

C
U

S
ED

 G
ET

?

It is very difficult to predict w
hat the sentence w

ill be, since
there are no hard and fast rules and the general principle is that
the m

agistrate m
ust decide on a sentence that fits each indi-

vidual case and each individual accused.

M
IN

IM
U

M
 S

E
N

T
E

N
C

IN
G

 LE
G

IS
LA

T
IO

N
:

B
ecause there w

as a big difference in the sentences that w
ere

given in different courts for very sim
ilar offences, m

inim
um

sentencing legislation w
as introduced in 1998. This legislation is

not perm
anent and w

ill change w
hen new

 sentencing law
s are

put in place. The intention of this legislation is to ensure that the
seriousness of the crim

e is recognised by the punishm
ent that is

given.

This law
 says that the first tim

e that som
eone is found guilty of

rape they m
ust receive a sentence of ten years; the second tim

e
som

eone is found guilty they should be sentenced to fifteen

years and the third tim
e to tw

enty years. In circum
stances w

here
the survivor w

as under sixteen years old; w
hen a lot of violence

accom
panies the rape; w

hen it is a gang rape (m
ore than one

rapist) or w
hen the rapist know

s that he is H
IV

 positive w
hen he

rapes the survivor the sentence that should be given is a life
sentence. This is the general rule, but the m

agistrate is allow
ed

to give a lighter sentence if s/he believes that there are good
reasons to do this.

If the case is heard in the regional court and the sentence that
should be given is m

ore than fifteen years, the case w
ill be

referred to the H
igh C

ourt for the sentencing hearing. The H
igh

C
ourt has the pow

er to give any length of sentence.

H
int:

If the survivor is unhappy w
ith the sentence given to the

rapist, she can discuss the possibility of the state appeal-
ing against the sentence w

ith the prosecutor. She m
ust

do this as soon as possible after the end of the case no
longer than one w

eek, because the prosecutor has a
very short tim

e in w
hich to register the appeal. The

decision w
hether or not to appeal against the sentence is

w
ith the prosecutor.
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Sectio
n

 Fo
u

r:
A

d
d

itio
nal info

rm
atio

n

In this section, w
e explain additional inform

ation about the trial
and the crim

inal justice system
 based on concerns that survi-

vors often raise during P
TC

.

It w
ill not be possible to discuss all of this inform

ation in detail
w

ith the survivor during your P
TC

 sessions. H
ow

ever, it is
im

portant for the person doing P
TC

 to be fam
iliar w

ith this
inform

ation in case the survivor has questions on any of these
issues.

P
O

S
T

P
O

N
EM

EN
T

S
 O

F T
H

E T
R

IA
L D

A
T

E

A
 m

ajor concern for survivors in the build up to the trial is the
long w

aiting period for a trial date to be set. It also often hap-
pens on the date set for trial that the case is again postponed
w

ithout the trial starting. The first trial date is usually set any-
w

here betw
een four to eight m

onths after the case is reported
to the police or from

 the tim
e that the perpetrator is arrested.

(It can be even longer than this.) This delay is caused by the
high num

ber of cases w
aiting to be heard in our courts.

A
 state prosecutor and a m

agistrate are assigned to each court-
room

. M
ore than one case is booked for a courtroom

 on any
given day (usually three or four trials per day). The w

itnesses for
all of these cases w

ill be subpoenaed to com
e to court on that

day. The reason for this is so that if for any reason the first case
cannot continue there w

ill be another case, ready to go to trial
so that the court is not left unused and the tim

e of the prosecu-
tor and the m

agistrate assigned to that court is not w
asted.

R
easo

ns fo
r cases no

t g
o

ing
 ahead

 o
n the p

lanned
 trial

d
ate can includ

e:

•
W

itn
esses n

o
t arrivin

g
 at co

u
rt

This m
ay be because the w

itnesses w
ere not inform

ed that
they m

ust go to court. The investigating officer is supposed to
deliver a subpoena to all w

itnesses to inform
 them

 that they
m

ust be at the court on a specific day. If the police do not
deliver the subpoena to the survivor she w

ill not be at court on
the day of the trial and the court m

ay decide to strike the case
off the roll (throw

 it out) instead of postponing it, w
ithout even

inform
ing the survivor. If a case is throw

n out for this reason it
can usually be reinstated.

H
int:

If the survivor’s case is ‘throw
n out’ because she w

as not
at court on the trial date, she m

ust im
m

ediately contact
the prosecutor to explain w

hy she w
as not at court and

to discuss the reinstatem
ent of the case.

•
P

rio
rity cases

If a case is postponed halfw
ay through the trial, it w

ill be
prioritised on the postponem

ent date above cases w
here the

trial has not yet started. This m
eans that if the survivor’s trial

starts and then has to be postponed at the end of the court day
because it is not yet finished or because all of the w

itnesses
w

ere not present, it m
ust go first on the next court date before

any new
 trials begin.

•
D

elayin
g

 tactics o
f th

e d
efen

ce
A

ll people accused of a crim
e in S

outh A
frica have the right to

legal representation. To ensure that the accused has a fair trial
the state provides legal representation for the accused if he
can’t afford this him

self. The accused can also choose to repre-
sent him

self and not have a law
yer at all.
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It is a com
m

on defence tactic to use the accused’s right to
legal representation to create delays in the trial. These delays
often dem

oralise the survivor, and the defence m
ay hope that if

they are able to get the case postponed enough tim
es the

survivor m
ight decide to let the m

atter drop so that she can
continue w

ith her life and m
ove on.

The w
ay that this plays out in practice is that an accused w

ho
initially said that he didn’t w

ant a law
yer, can com

e to court on
the trial date and say that he has changed his m

ind and has
decided that he now

 w
ants a law

yer. A
lternatively the law

yer
w

ho w
as hired can claim

 that the accused has not paid her/him
and s/he can therefore no longer represent him

. This m
eans

that the accused w
ill now

 be able to apply for a state law
yer,

w
ho w

ill need tim
e to prepare for the case. In both these cases

the court w
ill have to give the accused a postponem

ent to
ensure that he has a law

yer and that the law
yer is properly

prepared for trial. These tactics can postpone a trial tw
o or

three tim
es. W

here there is m
ore than one accused, these

delays can stretch the case out even m
ore.

The m
agistrate has the discretion to allow

 as m
any postpone-

m
ents to the case as they believe necessary to ensure a fair

trial for the accused. If the m
agistrate feels that a m

atter has
been postponed on too m

any occasions and that the defense is
purposely delaying the case, s/he m

ay order that the case go
ahead regardless. H

ow
ever, m

agistrates are reluctant to do
this, because denying the accused his right to legal representa-
tion can m

ean that the finding of guilty in the case is ultim
ately

set aside if the accused appeals to a higher court after the trial.

H
int:

It m
ay som

etim
es be necessary to ask the Senior State

P
rosecutor at the particular court to ensure that the court

prosecutor opposes any further requests for postpone-
m

ents by the defence.

N
ote to cou

n
sellor:

S
urvivors m

ay becom
e very disheartened by these postpone-

m
ents because of having prepared them

selves to testify and
then being let dow

n. The frustration m
ay cause the survivor

to lose hope and confidence in the trial process.

W
IT

H
D

R
A

W
A

L O
F C

H
A

R
G

ES
 O

R
 R

EFU
S

A
L

T
O

 P
R
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W
ith

d
raw

al o
f th

e ch
arg

es b
y th

e su
rvivo

r:

S
urvivors som

etim
es decide that they w

ant to w
ithdraw

 the
crim

inal charges after reporting the case to the police. B
ecause

the state has taken responsibility for the case, it is no longer up
to the survivor to decide w

hether or not to take the case to
trial. In m

ost of the cases w
here the survivor asks that the case

be dropped, the state w
ill allow

 this. H
ow

ever, if the prosecutor
feels that the case is very strong, they m

ay refuse her request
to ‘drop’ the charges and decide to continue w

ith the trial
regardless.

W
ith

d
raw

al b
y th

e state:

The prosecutor m
ay decide that there is not enough evidence

to take the m
atter to trial and prove the case beyond ’reason-

able doubt’. In som
e cases, this decision not to prosecute is

taken w
ithout consulting w

ith the survivor or taking her w
ishes

into consideration. This is a clear exam
ple of the unfair nature

of the system
.

H
int:

W
here the prosecutor decides to w

ithdraw
 the charges

against the accused, the survivor is entitled to ask the
prosecutor for w

ritten reasons for this decision.
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B
A

IL

’G
etting bail’ m

eans that the court can decide that an accused
w

ho has been arrested should be allow
ed to deposit a certain

am
ount of m

oney and then be released. This m
eans that he w

ill
be ’outside’ instead of staying in prison until the case finishes.
W

hen bail is given there w
ill alw

ays be certain conditions. The
m

ost im
portant condition is that the accused m

ust com
e to

court on all the court dates. If he is not at court and he can’t
give a good reason for his absence, he can be re-arrested. H

is
bail can be cancelled and the state w

ill keep his bail m
oney.

O
ther conditions for bail can be that the accused is not allow

ed
to contact, intim

idate or threaten state w
itnesses (including the

survivor). If the accused does not breach (break) any of his bail
conditions, his bail m

oney w
ill be returned at the end of the

trial, regardless of w
hether he is found guilty or not guilty.

A
fter the suspect is arrested there w

ill be a bail hearing in
court. The purpose of this hearing is to decide if the accused
should be given bail or if he w

ill be kept in custody (prison) until
the trial finishes. The bail hearing should take place w

ithin 48
hours of the arrest of the suspect, although the hearing m

ay be
postponed for 7 days at a tim

e to allow
 the police to check the

accused’s details or for the accused to get a law
yer.

The m
agistrate should take into account m

any different factors
w

hen deciding w
hether or not the accused should be granted

bail. These factors include w
hether –

•
The accused is likely to leave the country to avoid the trial.

•
There is a chance that the accused w

ill com
m

it another
crim

e w
hile w

aiting for the trial.
•

The court should also try to find out if the accused m
ade any

threats to the survivor during the sexual assault or if the
accused is likely to intim

idate the survivor in the tim
e period

before the trial.

U
nfortunately it happens in m

any bail hearings that the evi-
dence about threats to the survivor and the possibility of intim

i-
dation by the accused is not brought to the attention of the
court. This m

eans that accused are given bail w
hen they

shouldn’t be. Inform
ation about threats or the possibility of

intim
idations m

ust therefore be brought to the attention of the
investigating officer as soon after the assault as possible so
that the court can be told about this at the bail hearing.

IN
T

IM
ID

A
T

IO
N

 B
Y

 T
H

E A
C

C
U

S
ED

M
any survivors are exposed to intim

idation, coercion, m
anipula-

tion or pressure from
 the accused or his fam

ily and friends
during the period after the rape and before the trial. This can
range from

 threats against her or her fam
ily’s lives to offers of

m
oney to the survivor and/or her fam

ily to try to get her to drop
the charges. The rapist and his friends m

ay also spread m
ali-

cious rum
ors and gossip to discredit the survivor and m

ake
people believe that she is lying.

These are strategies that the rapist uses to create doubt in the
survivor about her ability to succeed w

ith the case. These
strategies are designed to m

ake her believe that he is still in
control and to keep her feeling helpless. S

om
e perpetrators

even say that they w
ill sue the survivor for telling lies about

them
.

It is im
portant to rem

em
ber w

here the accused has been
released on bail on condition that he is not allow

ed to contact,
intim

idate or threaten the survivor. S
he m

ust im
m

ediately
report any breach of this condition to the investigating officer
or prosecutor. S

he w
ill be asked to give a sw

orn statem
ent

about the threats, and the accused w
ill be called to court to

explain w
hy he should not be kept in custody and his bail

m
oney taken aw

ay.
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N
ote to cou

n
sellor:

Intim
idation tactics can be frightening for the survivor,

because during the rape, the rapist m
anaged to overpow

er
and violate the survivor. The dam

age caused by this is
psychological and spiritual as w

ell as physical. S
urvivors

m
ight believe that the rapist w

ill be able to continue to
control her.

It m
ight help for the counsellor to reflect to the survivor

that in standing up and m
aking a case against the perpetra-

tor she is taking her pow
er back. The potential conse-

quences of the trial are serious for the perpetrator and he is
now

 fighting for his freedom
. O

ne of the w
ays that he w

ill
do this is to m

ake the survivor believe that he still has
control over her and the case and that he is able to cause
the sam

e pain to her as he caused w
hen he raped her.

people w
ho support her. This m

eans that she is cut off from
the m

ajority of her fam
ily and friends w

ho form
 a crucial sup-

port system
 in the tim

e after the rape. The W
itness P

rotection
Program

m
e is, how

ever, still an im
portant resource to consider

if the survivor’s life is at risk. To find out m
ore about w

itness
protection speak to the investigating officer or the prosecutor
handling the case.

A
nother option available to a survivor w

ho is being threatened
is to m

ove to a place w
here the perpetrator does not know

w
here she is, such as w

ith friends or extended fam
ily living in a

different area. S
om

e com
m

unity shelters (for exam
ple, shelters

for abused w
om

en) m
ay also be able to help.

The survivor m
ight decide that the best w

ay to protect herself
is to drop the case against the perpetrator. If she chooses this
she m

ay feel that the perpetrator is still controlling her. It is
im

portant to respect her decision and to assist her in w
hatever

w
ay possible to m

ake inform
ed decisions.

C
O

R
R

U
P

T
IO

N

The current crim
e situation in the country is extrem

ely serious.
O

rganised crim
e is rife. For organised crim

e and serious crim
i-

nals to succeed they often enlist corrupt m
em

bers of the C
JS

to assist them
 in destroying cases through contam

inating or
losing evidence.

D
ue to the general m

istrust of rape survivors by society and
the inaccessibility of the C

JS
, the survivor m

ay feel that she is
fighting alone against the w

hole system
 as w

ell as the perpetra-
tor. H

er lack of faith in the C
JS

 m
ay lead her to suspect corrup

-
tion. A

ccurate inform
ation about the procedures of the C

JS
 m

ay
help to dispel these concerns.

W
IT

N
E

S
S

 P
R

O
T

E
C

T
IO

N

S
om

e perpetrators m
ay threaten the life or safety of the survi-

vor or her fam
ily m

em
bers. In the m

ajority of these cases, the
perpetrator does not follow

 through on his threats. H
ow

ever,
there are cases w

here they have done so. The fear experi-
enced by the survivor is based on the experience of the rape
w

here the perpetrator did carry out his threats. It is therefore
im

portant to alw
ays take these threats seriously.

U
nfortunately, the options available to rape survivors in this

position are very lim
ited. A

lthough the state currently runs a
W

itness P
rotection P

rogram
m

e, this program
m

e is not alw
ays

effective in addressing the needs of rape survivors. To enter
the program

m
e the survivor m

ust be prepared to m
ove to a

new
 tow

n and m
ust agree not to m

ake any contact w
ith the
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W
hen corruption is taking place it is very difficult to prove.

C
orrupt activities generally take place in secret and so are not

w
itnessed by anybody. The suspicion of corruption is often

explained aw
ay as paranoia or as an innocent m

istake by the
official.

W
here survivors disclose concerns of corruption it is im

portant
to gather as m

uch factual inform
ation about the suspected

corruption as possible. W
hile there is no guarantee that the

corrupt officials w
ill be caught and the dam

age to the case set
right again, these suspicions m

ust be brought to the attention
of the Independent C

om
plaints D

irectorate (IC
D

) w
ho w

ill
decide w

hether or not to investigate the m
atter further.

In the event of evidence being lost, contam
inated or destroyed,

it is possible that the D
irector of P

ublic P
rosecutions (D

P
P

) w
ill

decide not to prosecute the rape case due to a lack of evidence
to support the charge. The D

P
P

 w
ill only be able to continue

w
ith the case if the lost evidence can be recovered or collected

again (for exam
ple, by retaking of statem

ents) or if new
 evi-

dence supporting the charges com
es out.

S
P

EC
IA

LIS
ED

 S
EX

U
A

L O
FFEN

C
E C

O
U

R
T

S

B
ecause sexual offences are such difficult cases for the state

to prove, specialised S
exual O

ffence courts (S
O

C
s) have been

established at m
any of the regional courts. These courts hear

only sexual offence cases. The prosecutors in these courts
should have special training in understanding and prosecuting
sexual offence cases. These courts also have special facilities
such as separate w

aiting room
s for w

itnesses and special
evidence room

s and equipm
ent for child w

itnesses. M
ost of

the sexual offence courts are currently situated in urban areas
and only cases that happen in an area that is covered by the
S

O
C

’s jurisdiction w
ill be heard there.

P
R

O
T

EC
T

IO
N

 O
F W

IT
N

ES
S
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 W

H
ILE

G
IV

IN
G

 E
V

ID
E

N
C

E

P
ro

tective m
easures fo

r ad
ult w

itnesses:
There is a legal provision that allow

s an adult w
itness under

certain circum
stances to give their evidence in another room

using a clo
sed

 circu
it televisio

n
 system

 (C
C

TV
).. ... The w

ay that
this legal rule is w

ritten puts a num
ber of barriers in the w

ay of
using C

C
TV

 and as a result of this m
agistrates very seldom

allow
 its use.

A
t this point in tim

e the C
C

TV
 system

 is hardly used at all. It is
im

portant that you do not get the survivor’s hopes up that she
w

ill be able to use C
C

TV. The court w
ill only allow

 it to be used
in exceptional cases. In the m

ajority of cases the com
plainant

w
ill have to give her evidence in the courtroom

.

It is w
orthw

hile to ask the prosecutor to consider asking the
m

agistrate to use this system
 and to explain to the prosecutor

w
hy this is im

portant and w
ill be helpful. E

ven if the prosecutor

N
ote to cou

n
sellor:

W
hen corruption leads to evidence going m

issing it can be
shocking and frustrating to the survivor w

ho has already
show

n so m
uch courage in taking the case as far as she

has, and m
ay lead to an overw

helm
ing sense of helpless-

ness in the face of the rapist. In this situation these as-
pects m

ust be addressed in counselling to assist the survi-
vor to cope w

ith this.
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said in court. (The survivor does not directly hear the questions
put by the prosecutor, defence attorney or m

agistrate.) The
interm

ediary w
ill then convey the question to the survivor

w
hose answ

er w
ill then be view

ed and heard by the court via
the C

C
TV

 system
.

The interm
ediary system

 is not used autom
atically in all cases,

and the prosecutor m
ust apply to the m

agistrate to allow
 the

use of this system
. The m

agistrate has the pow
er to decide

w
hether or not the system

 should be used.

C
A

M
ER

A

C
O

M
PLA

IN
A

N
T

IN
TE

R
M

E
D

IA
R

Y

M
IC

R
O

P
H

O
N

E
TE

LE
V

IS
IO

N

W
H

EN
 C

A
N

 A
 C

O
U

N
S

ELLO
R

 B
E C

A
LLED

 T
O

G
IV

E
 E

V
ID

E
N

C
E

?

The counsellor can be called to give evidence at different
stages during the crim

inal trial. These are –
•

B
efore sentencing (w

here the accused has been found
guilty and the m

agistrate has to decide on his sentence).
The counsellor m

ay then be called to give evidence about
the em

otional im
pact of the rape on the survivor.

•
W

here the court has to decide w
hether or not to m

ake use
of the C

C
TV

 system
 or the interm

ediary system
 (if the

survivor is under the age of 18 years). A
s explained above,

there are certain ‘tests’ that the court m
ust use to decide

w
hether to use these protective m

easures, and som
e of

the aspects that the court m
ust consider include the

em
otional state of the survivor and how

 she w
ould respond

to giving evidence in the presence of the accused. The

does not apply or if the m
agistrate does not allow

 it, they w
ill

start to be m
ore educated about the difficulties experienced by

survivors in testifying in court.

If the prosecutor does w
ant to apply to the m

agistrate to use
the C

C
TV

 system
 for the survivor, the counsellor m

ight be
asked to w

rite a report or give evidence to the court about w
hy

this system
 w

ould help the survivor to tell the court w
hat

happened to her.

N
ote to cou

n
sellor:

The fear of facing and speaking in the presence of the
accused is great for m

any survivors. The prospect of being
spared this by using the C

C
TV

 system
 w

ould com
e as a

great relief for m
any. To discover on the day of the trial that

she m
ust testify in court can be extrem

ely disem
pow

ering
for the survivor. It is better that she is fully prepared for
giving her evidence in the courtroom

.

If the accused does not have a law
yer, he w

ill be entitled to
put his questions to the survivor him

self. This m
eans that

even w
here the C

C
TV

 system
 is used, the voice she w

ill
hear cross-exam

ining her w
ill be that of the accused. It is

im
portant that she should also be prepared to deal w

ith this
possibility.

P
ro

tective m
easures fo

r child
 w

itnesses:

W
hen the survivor is under the age of 18, the prosecutor m

ay
apply that the in

term
ed

iary system
 is used w

hen the survivor
gives her evidence. This m

eans that the survivor w
ill be in a

separate room
 and the C

C
TV

 system
 w

ill be used. A
 person

(usually a social w
orker) w

ill also act as an interm
ediary. The

interm
ediary w

ill w
ear headphones and listen to w

hat is being
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A
t present, the prosecutor can’t appeal against a finding that

the accused is not guilty. The prosecutor can only appeal
against the sentence (in other w

ords, w
here the accused has

been found guilty, but the prosecutor believes that the sen-
tence given by the court is too light). A

t the sam
e tim

e, the
accused can appeal both against a finding that he is guilty and
against his sentence.

N
ote to cou

n
sellor:

C
learly this is very unfair to the survivor. A

sk her how
 she

feels about this and offer support and counselling to her if it
is necessary.

M
A

K
IN

G
 A

 C
IV

IL C
A

S
E A

G
A

IN
S

T
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H
E

R
A

P
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T

In addition to laying crim
inal charges w

ith the police, the survi-
vor can also choose to sue the perpetrator in the civil court
(regardless of w

hether or not the crim
inal court has found him

guilty). In a civil case it is easier for som
eone to be held respon-

sible for their actions as the basic principle is that the m
agis-

trate’s decision w
ill be based on a ’balance of probabilities’. This

is easier to prove than the proving your case ’beyond a reason-
able doubt’.

If the civil court finds the rapist to be responsible, he w
ill not go

to prison but w
ill have to pay m

oney to the survivor. It is there-
fore pointless to sue a rapist if he does not have any m

oney or
other property.

In order to m
ake a civil case, the survivor m

ust hire a law
yer,

w
hich usually costs a lot of m

oney. This m
eans that this course

of action is not open to m
any S

outh A
frican w

om
en.

counsellor can often provide im
portant inform

ation on these
aspects.

•
It is also possible for the counselor to be called to give
evidence during the ‘m

ain’ stage of the trial (w
here the court

determ
ines w

hether or not the accused is guilty). H
ow

ever,
this is very unusual.

•
A

lternatively the counsellor m
ay be asked to w

rite a report
only w

ithout actually having to testify.

Im
p

o
rtant info

rm
atio

n:

A
s a general rule, it w

ill alw
ays be the prosecutor w

ho
calls the counsellor to give evidence. It is crucial for
the counsellor to m

eet w
ith the prosecutor before-

hand and to discuss the questions that she
w

ill be asked. It is also im
portant to discuss the issue

of confidentiality of counselling records, since de-
fence law

yers occasionally ask counsellors questions
about these records and m

ay even ask the court to
order the counsellor to bring these records to court. It
is essential to discuss such a defence request thor-
oughly w

ith the prosecutor as w
ell as your organiza-

tion before bringing confidential records to court.

A
P

P
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L A
G

A
IN

S
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T
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C
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S
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It is not possible for the survivor to appeal against the outcom
e

of the case. This is because a crim
inal case is betw

een the
prosecution (‘the state’) and the accused, and not betw

een the
survivor and the accused. This m

eans that only the accused and
the prosecutor can appeal if they disagree w

ith the outcom
e of

the case.
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N
ote to cou

n
sellor:

D
E

A
LIN

G
 W

ITH
 A

N
XIE

TY

This section w
as w

ritten by Kathleen D
ey, C

ounselling
C

oordinator, R
ape C

risis C
ape Tow

n.

A
nxiety is a constant battle for survivors facing trial and

this is w
here counselling before the trial plays an im

portant
role.

A
s a counsellor you can use all of this w

isdom
 to help the

survivor but you w
ill also need to deal very specifically w

ith
the anxiety relating to the trial. Together you need to w

ork
on strategies for coping w

ith panic w
ithout m

aking it
w

orse. The follow
ing suggestions have been useful for

survivors in the past:

•
R

escue R
em

edy – an alternative hom
eopathic rem

edy for
panic w

ith no harm
ful side effects. D

rops are taken in a
glass of w

ater. (A
vailable at m

ost chem
ists).

•
B

eta B
lockers – a prescribed m

edication used to treat
high blood pressure that has side effects taking aw

ay the
physical response to anxiety. They stop the heart racing,
trem

bling, sw
eaty palm

ed, nervous stom
ach feelings that

m
ake anxiety w

orse. A
 doctor’s prescription is needed,

so this has to be arranged in advance.
•

G
ive the survivor som

ething to hold in her hand to focus
on in court, such as a sem

i-precious stone or a w
orry

bead. A
ny sm

all object that sym
bolises support and care

can be a tangible rem
inder w

hen she is alone giving her
evidence.

•
A

dvise her to ignore the accused com
pletely and to face

only the prosecutor or the m
agistrate. W

hen speaking in
court and answ

ering the questions of the defence she

can turn her body to face the front of the court. S
he m

ay
prefer to look steadily at the accused or his defense
attorney w

ith contem
pt.

•
S

he m
ay request w

ater in court, if this is available. R
e-

m
ind her to take sm

all sips as needed to beat dryness of
the m

outh.
•

Let her know
 that it is okay to break dow

n in court if that
is w

hat she needs to do, as it can show
 the m

agistrate
the very real and im

m
ediate w

ay how
 the rape has af-

fected her. (S
he should not be coached to cry – sim

ply tell
her that she should not w

orry about trying to appear a
certain w

ay in court)
•

H
elp her to realistically evaluate her expectations and to

focus on her ow
n achievable goals for appearing in court.

•
R

eassure her that she has all the inform
ation she needs

through the court preparation and that she is as ready to
do this as she w

ill ever be. (B
e careful not to m

ake it
sound like it w

ill be easy because it w
on’t be. R

ather
reflect on her strengths and the experiences that she has
survived to illustrate her courage up to this tim

e – let her
know

 that you believe in her.)
•

Let her know
 that there are people at your organisation

w
ho believe in her and w

ill be thinking of her and w
ishing

her w
ell through this process.

In addition to this there are useful readings that you can give to
her to read if she is the kind of person w

ho finds reading
useful. S

ee page 80.
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C
O

U
R

T
 C

H
EC

K
LIS

T

D
ate of trial:

_______________________
_______________________
_______________________
_______________________
_______________________

C
ourt and courtroom

:
_______________________
_______________________
_______________________
_______________________
_______________________

P
rosecutor:

_______________________
_______________________
_______________________
_______________________
_______________________

Telep
hone num

b
er at court: ___________________

___________________
___________________
___________________
___________________

B
efo

re g
o

in
g

 to
 co

u
rt:

1.
W

rite out a list of all of the areas of your life that have
changed since the incident. Include different aspects such
as em

otional changes or practical changes. The purpose of
this is to give the court an idea of how

 the rape has affected
you.

2.
Try to arrange a m

eeting w
ith the prosecutor before the trial.

The detective in your case or your counsellor can help you
w

ith this if necessary.

W
h

en
 yo

u
 m

eet w
ith

 th
e p

ro
secu

to
r:

1.
B

efore going to court to m
eet the prosecutor, read through

your statem
ent and m

ake a note if anything is not correct or
w

as left out of the statem
ent. W

rite this dow
n. E

xplain w
hy

it is not correct. G
ive this to the prosecutor at the consulta-

tion before the trial.
2.

A
sk the prosecutor to show

 you the courtroom
 and w

here
you and everyone else w

ill be sitting so that you can get an
idea of w

hat the room
 looks and feels like.

3.
A

sk the prosecutor if you can give your evidence to the
court in a ’closed court’ (w

hich m
eans the public w

ill be

asked to leave). R
em

em
ber that you can ask to have som

e-
one w

ho supports you in the courtroom
 such as a counsel-

lor or a fam
ily m

em
ber. You can also ask the prosecutor to

ask the m
agistrate to use the closed-circuit TV

 system
(w

hich m
eans that you could be allow

ed to testify in a room
separate from

 the courtroom
 w

here the accused is).

O
n the d

ay o
f the trial:

1.
W

hen you arrive at court ask if there is a separate w
aiting

room
 for w

itnesses that you can sit in. If there is no special
room

 at the court ask if there is another place that you can
w

ait that w
ill help you to avoid seeing the accused and his

supporters before the trial starts. M
ake sure that the pros-

ecutor know
s w

here to find you for the trial.
2.

R
em

em
ber that you can ask for financial assistance to cover

your transport costs for traveling to court. You can also ask
for a note to confirm

 that you w
ere at court if you need this

for your w
ork. S

peak to the prosecutor or the court orderly
to arrange this.

R
em

em
b

er these thing
s w

hen yo
u are testifying

:
•

A
lw

ays tell the truth
•

If you are unsure of a question ask for it to be repeated
•

If you need to take a break, ask for one
•

Try to turn your back on the accused and face the m
agis-

trate
•

Take a token to hold in your hand to rem
ind you of a safe

place and of people w
ho love and believe in you.

N
o

tes:
______________________________________________________________
______________________________________________________________
______________________________________________________________
______________________________________________________________

Sectio
n

 Five:
R

eso
urces
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P
R

E
-T

R
IA

L C
O

N
S

U
LTA

T
IO

N
 R

E
C

O
R

D
R

A
P

E
 C

R
IS

IS
, C

A
P

E
 T

O
W

N

This inform
ation is confidential and m

ay only be accessed by
m

em
bers of R

ape C
risis, C

ape Tow
n, w

ith the client’s consent

The counsellor m
ust fill in this docum

ent before referring her
client for pre-trial consultation.

N
am

e of pre-trial advisor: ______________________________

A
. C

LIE
N

T
 IN

FO
R

M
A

T
IO

N
:

B
rief evaluation of your client’s current em

otional state and
feelings regarding the trial:

___________________________________________________________________________

B
riefly describe the details of the rape incident (w

ho, w
here

etc) and any other inform
ation that m

ay be im
portant to the

case:

___________________________________________________________________________

B
. P

O
LIC

E
 A

N
D

 M
E

D
IC

A
L IN

FO
R

M
A

T
IO

N
:

Police station: _________________
IO

: ________________

C
A

S
 #

 : ___________________

D
S

/state doctor?
�

 Yes
�

 N
o

C
opy of statem

ent attached?
�

 Yes
�

 N
o

C
opy of J88 attached?

�
 Yes

�
 N

o

O
ther docum

ents attached? S
pecify: ___________________

_____________________________________________________

C
. C

O
U

R
T

 IN
FO

R
M

A
T

IO
N

:

D
ate of trial: _______

 W
hich court?

�
 D

istrict  
�

 R
egional  �

 H
igh court

C
ourt room

 #
 : _______ N

am
e of prosecutor _________________

H
as a consultation w

ith prosecutor been arranged? �
Yes �

N
o

W
hen? _______________

N
um

ber of accused: _______ N
am

e/s of accused: ___________

D
oes the accused have a law

yer?
�

Yes
�

 N
o

W
as bail granted?

�
Yes

�
 N

o

H
as accused had any contact w

ith com
plainant since the

attack?
�

Yes
�

 N
o

If yes, describe:

___________________________________________________________________________

D
id the com

plainant take any steps against the accused subse-
quent to this contact (e.g., by contacting the police)? If yes,
describe.

____________________________________________________________________________

D
. P

O
S

T
P

O
N

E
M

E
N

T
S

 O
F T

H
E

 T
R

IA
L:

Is this the first trial date?
�

 Yes
�

 N
o

If no, describe any postponem
ents to the case include dates

and reasons given for postponing.

___________________________________________________________________________
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E
. T

H
E

 T
R

IA
L:

The accused’s plea:
�

G
uilty

�
N

ot guilty
D

efence argum
ent/s: ________________________

_____________________________________________________________________________

Is a report required from
 the counsellor?

�
Yes

�
 N

o
(if yes attach a copy of report)

Is counsellor required to testify in court?
�

 Yes
�

 N
o

W
as case heard in cam

era?
�

 Yes
�

 N
o

Interm
ediary system

�
 Yes

�
 N

o

O
ther protective m

easures (e.g. closed-circuit TV
):

___________________________________

D
id com

plainant give evidence re the effects of the incident on
her life?

�
 Yes

�
 N

o

F. O
U

T
C

O
M

E
 O

F T
H

E
 T

R
IA

L:

�
 G

uilty
�

 N
ot guilty

�
 O

ther

S
pecify other: _______________________

S
entence:

____________________________________________________________________

G
.

C
O

M
P

LA
IN

A
N

T
’S

 G
E

N
E

R
A

L C
O

M
M

E
N

T
S

 A
B

O
U

T
 T

H
E

C
R

IM
IN

A
L JU

S
T

IC
E

 S
Y

S
T

E
M

:

___________________________________________________________________________

C
O

N
TA

C
T

 N
U

M
B

E
R

S

O
rganisations w

orking in the field of violence against w
om

en
w

ho offer legal advice and support.

R
ap

e C
risis C

ap
e To

w
n

 Tru
st

Telephone:
(021) 447 1467

Fax: (021) 447 5458

(021) 633 9229
Fax: (021) 637 9432

(021) 361 9228
Fax: (021) 361 0529

P
O

W
A

Telephone:
(011) 642 4345

Fax: (011) 484 3195

Tsw
aranang

 Leg
al A

d
vo

cacy C
entre

Telephone:
(011) 403 4267

Fax: (011) 403 4275

R
eg

io
nal N

etw
o

rks o
n V

io
lence A

g
ainst W

o
m

en
The regional netw

ork office in your region w
ill be able to give

you contact details for and inform
ation on counselling and

related services in the region.

N
ational:

Tel: (012) 348 1231
Fax: (012) 3481235

E
astern C

ape:
Tel: (040) 654 0200

Fax: (040) 654 1221

Free S
tate:

Tel: (051) 447 6898
Fax: (051) 447 6694

G
auteng:

Tel: (011) 838 0411
Fax: (011) 838 7043

K
w

aZulu N
atal:

Tel: (031) 304 6928
Fax: (031) 304 6928

Lim
popo:

Tel: (015) 295 7393
Fax: (015) 295 7393

M
pum

alanga:
Tel: (013) 947 3907

Fax: (013) 947 2773

N
orthern C

ape:
Tel: (053) 831 4856

Fax: (053) 831 4856

N
orth W

est:
Tel: (018) 464 3202

Fax: (018) 464 3653

W
estern C

ape:
Tel: (021) 633 5287

Fax: (021) 637 0785
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C
O

M
P

LA
IN

T
S

 A
B

O
U

T
 M

EM
B

ER
S

 O
F T

H
E

C
R

IM
IN

A
L JU

S
T

IC
E

 S
Y

S
T

E
M

Po
lice:

C
oncerns regarding the conduct of a police official should be

directed to the station com
m

issioner of that police station. The
telephone num

bers for all police stations can be found in the
blue pages at the back of the Telkom

 telephone directory.
C

om
plaints should be directed to the S

tation C
om

m
issioner,

the Independent C
om

plaints D
irectorate (IC

D
) and the S

A
P

S
provincial com

m
issioner in the province. W

rite dow
n the exact

nature of your com
plaint including all details about the case.

T
he Ind

ep
end

ent C
o

m
p

laints D
irecto

rate (IC
D

)
The IC

D
 is an independent body that has been established to

address com
plaints that are m

ade against S
A

P
S

 m
em

bers.
N

ational
Tel: (012) 320 0431

Fax: (012) 320 3116

E
astern C

ape
Tel: (0436) 42 1667

Fax: (0436) 43 3615

Free S
tate

Tel: (051) 430 8100
Fax: (051) 430 8852

G
auteng:

Tel: (011) 838 2875
Fax: (011) 834 2118

K
w

aZulu N
atal

Tel: (031) 305 8370
Fax: (031) 305 8214

Lim
popo:

Tel: (015) 295 5561
Fax: (015) 295 3409

M
pum

alanga:
Tel: (013) 752 4316

Fax: (013) 752 2602

N
orthern C

ape
Tel: (053) 831 7390

Fax: (053) 832 5615

N
orth W

est
Tel: (018) 381 1154

Fax: (018) 381 1495

W
estern C

ape
Tel: (021) 426 0700

Fax: (021) 426 0705

S
A

P
S

 P
ro

vincial M
anag

em
ent

N
ational

Tel: (012) 393 1000

E
astern C

ape
Tel: (040) 608 8414

Fax: (040) 608 8416

Free S
tate

Tel: (051) 507 6000
Fax: (051) 507 6500

G
auteng:

Tel:(011) 407 0000
Fax: (011) 407 0436

K
w

aZulu N
atal

Tel: (035) 874 2782
Fax: (035) 874 2781

Lim
popo:

Tel: (015) 291 2945
Fax: (015) 295 8979

M
pum

alanga:
Tel: (013) 249 1111

Fax: (013) 249 1026

N
orthern C

ape
Tel: (053) 838 4204

Fax: (053) 833 1275

N
orth W

est
Tel: (018) 299 7000

Fax: (018) 299 7002

W
estern C

ape
Tel: (021) 483 3871

Fax: (021) 483 3874

P
ro

secu
to

rs
Q

ueries about a specific case should be directed to the senior
state prosecutor at the court at w

hich the m
atter is to be

heard. C
om

plaints about the case or about decisions m
ade by

the prosecutor should be m
ade to the relevant regional direc-

tor of public prosecutions. It is best for the com
plaint to be

m
ade in w

riting.
 N

A
TIO

N
A

L
Tel: (012) 845 6000

Fax: (012) 421 0797

 E
A

S
TE

R
N

 C
A

P
E

G
raham

stow
n:

Tel: (046) 603 4400
Fax: (046) 622 4693

Port E
lizabeth:

Tel: (041) 542 1400
Fax: (041) 586 0807

 FR
E

E
 S

TATE
B

loem
fontein:

Tel: (051) 447 2704
Fax: (051) 448 2671

 G
A

U
TE

N
G

Johannesburg:
Tel: (011) 333 9000

Fax: (011) 337 8190
P

retoria:
Tel: (012) 401 9000

Fax: (012) 323 0866
 K

W
A

ZU
LU

 N
ATA

L
D

urban:
Tel: (031) 365 2561

Fax: (031) 304 4466
P

ieterm
aritzburg

Tel: (033) 845 4410
Fax: (033) 394 6891

 N
O

R
TH

E
R

N
 C

A
P

E
Kim

berly:
Tel: (053) 807 4500

Fax: (053) 832 9434
 W

E
S

TE
R

N
 C

A
P

E

C
ape Tow

n:
Tel: (021) 481 2100

Fax: (021) 424 7825
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R
E

A
D

IN
G

 LIS
T

C
ounsellors m

ight find the inform
ation in The C

ourage to H
eal:

A
 G

uide for Survivors of C
hild Sexual A

buse (pages 201-215)
helpful in assisting the survivor w

ith issues of anxiety before
the trial. A

lthough it is a book for survivors of childhood abuse,
m

uch of its w
isdom

 is useful for adult and teenage rape
survivors, and the inform

ation w
ill be helpful w

hen counseling
som

eone w
ho is approaching a court case.

R
eference: E

 B
ass and L D

avis. 1994. The C
ourage to H

eal:
 A

 G
uide for Survivors of C

hild Sexual A
buse. (H

arper Perennial:
N

ew
 York).

The N
ational Legal M

anual for C
ounsellors of R

aped and
B

attered W
om

en com
piled by the Tshw

aranang Legal A
dvocacy

C
entre also has m

any useful chapters.
R

eference:     J Fedler (ed). 1999. N
ational Legal M

anual C
ounsel-

lors of R
aped and B

attered W
om

en. (Tshw
aranang Legal

A
dvocacy C

entre: B
raam

fontein).


