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This is the second issue of the ESR Review

in 2013, which recognises and applauds the
important role that the youth and women play
in our country.

We salute South Africa’s youth for their resolve to participate
in governance and to have a share in the economy. Young
people aged 14 to 35 constitute the majority of our population
and, as a representative of the Eastern Cape’s Youth
Directorate put it in 2010, they are ‘expected to contribute to
the country’s reconstruction and development efforts through
active involvement and participation in economic, social and
political issues’.

Youth is one of the most important stages of human
development, as US President Robert F Kennedy made clear in a
1966 address to members of the National Union of South African
Students at the University of Cape Town: ‘This world demands the
qualities of youth; not a time of life but a state of mind, a temper of
the will, a quality of the imagination, a predominance of courage
over timidity, of the appetite for adventure over the life of ease’.

South African youth face myriad challenges, including high
rates of teenage pregnancy, highlevels of unemployment, poverty,
substance abuseandsocietal alienation, andlowlevelsof education
attainment and skills. To encourage youth empowerment, the
governmentmerged the UmsobomvuYouth Fund with the National
YouthCommissionin2oogtoformthe NationalYouth Development
Agency (NYDA). Its mandate is to initiate, facilitate, implement,
coordinate and monitor youth development interventions aimed
at reducing youth unemployment and promoting social cohesion.
In an effort to put its house in order after criticisms that, despite
its good intentions, the agency’s work has been overshadowed by
political influence, its core business has shifted towards education
and skills development, and away from enterprise finance and
skills development. We salute the NYDA for its efforts to promote
awareness among the youth.

We also congratulate former Deputy President Ms Phumzile
Mlambo-Ngcuka on her appointment as the new Executive
Director of UN Women to lead the UN’s work on advancing gender
equality and women’s empowerment. This is a well-deserved
honour and we wish her the best in her new position.

This issue of the ESR Review features Hannah Dawson'’s
examination of new methodologies and tools for measuring,
monitoring and evaluating the progressive realisation of socio-
economic rights, and Charles Lwanga-Ntale’s analysis of the
barriers to social protection uptake in East Africa.

Updates are provided on recent developments on socio-
economic rights in Africa and at the United Nations.

The Editorial team is grateful to the contributors and calls on
experts and researchers, as well as practitioners working in the
area of socio-economic rights, to send contributions to the ESR
Review for forthcoming issues.

Gladys Mirugi-Mukundi

Editor
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Monitoring the progressive realisation of socio-economic

rights in South Africa

The case for a comprehensive monitoring tool

Hannah Dawson

Introduction

The progressive realisation of social and economic
rights is central to the transformation of our
society. The persistence of systemic poverty and
inequality in South Africa has shown that, unless
the realisation of socio-economic rights (SERS)
promised in the Constitution is monitored and
tracked over time, their inclusion on paper might
not be felt in reality by millions of poor people.

The implementation of SERs, however, is subject to the
internal limitation of ‘progressive realisation subject to
available resources’, contained in the South African Con-
stitution and the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR), which the government
has announced will be ratified this year. Section 27(2) of
the Constitution states that ‘The state must take reason-
able legislative and other measures, within its available
resources, to achieve the progressive realisation of each of
these rights’. The limitation clause is silent on timeframes,
the percentage or coverage of people over time, or even
how the state should finance access to SERs. The challenge
for policy makers and oversight bodies alike is how best to
evaluate government programmes and budget allocations
against this binding obligation on the state. Nineteen years
into our democracy, it is important not only to evaluate
the extent to which the transformation envisioned by our
Constitution has been achieved, but also to ask how such
transformation is to be measured — to what end, against
what benchmarks, over what time span and by whom?

There is increasing interest both internationally and
in South Africa in the development of new methodolo-
gies and tools for measuring, monitoring and evaluat-
ing the progressive realisation of SERs. This has included
the development of quantitative tools, for example Fel-
ner's (2008) three-step methodological framework and
econometric models (see Anderson, 2009). The need for
a comprehensive monitoring tool goes beyond holding
government accountable — it is an attempt to advance
evidence-based empirical debate on the implementation
of SERs in South Africa and to integrate a human rights
perspective into the consideration and monitoring of state
actions and policies.

This article first discusses the measurement challenge
for SERs given their multi-dimensional nature in terms of
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both the obligations they place on the state and the enjoy-
ment of such rights, both of which are subject to progres-
sive realisation. Second, it discusses the shortcomings of
existing reporting mechanisms and monitoring approach-
es and in so doing makes the case for a comprehensive
monitoring tool which combines various methodologies.
This section also provides a synthesis of the methodology
developed by the Studies in Poverty and Inequality Insti-
tute (SPII). Third, the article highlights some of the lessons
learnt in this work of developing monitoring tools and rais-
es important questions and considerations for moving this
work forward. In summary, the article argues that advo-
cacy around the implementation and enforcement of SERs
will continue to be undermined if there is no methodology
to monitor and address critical issues relating to the pro-
gressive realisation of these rights.

The measurement challenge for socio-

economic rights
To monitor the progressive realisation of SERs, especially
the performance of government, it is important first, to
understand what government is required to do and, sec-
ond, to understand the meaning and interpretation of pro-
gressive realisation.

The obligations of states

It is now widely accepted, as affirmed by the Maastricht
Guidelines on Violations of Economic, Social and Cultural
Rights and the United Nations Committee on Economic,
Social and Cultural Rights (CESCR), that SERs impose three
types of obligations on states. These are the obligation to
respect (to refrain from interfering with the enjoyment of
SER); the obligation to protect (to prevent violations of such
rights by third parties); and the obligation to fulfil (to take
appropriate legislative, administrative, budgetary, judicial
and other measures towards the full realisation of such
rights) (Maastricht Guidelines, 1997). The CESCR has inter-
preted the obligation to fulfil to incorporate the obligation
to facilitate, provide and promote. In South Africa, the obli-
gation to promote is not stated as a subset of the obligation
to fulfil, but as a distinct obligation. This includes advancing
research on SERs, provision of information on SERs to indi-
viduals, and support to people in making informed choices
about enjoyment of these rights (Chenwi, 2010:17).

In General Comment No. 3, the CESCR has set out
principles to guide the steps that a state must take in ac-
cordance with measurable plan of action towards the re-
alisation of SERs. For example, policies and programmes
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should be designed to improve the availability, accessibil-
ity, acceptability, adaptability and quality of services nec-
essary for the realisation of SERs (CESR, 2012:5).

Progressive realisation
Both the CESCR and the South African Constitutional Court
(the Court) have emphasised that ‘progressive realisation’
implies a recognition that the full realisation of SERs will
generally not be achieved over a short period of time (Ch-
enwi, 2010). Thus, the CESCR has developed the idea of a
‘minimum core obligation’ to ensure that states take nec-
essary measures with a view to realising SERs. However,
the Court rejected the idea of a ‘minimum core obligation’
and instead developed standards for assessing whether a
policy or programme met the reasonableness test or cri-
teria (see Liebenberg, 2010:152-153). The obligation to
progressively realise SERs, however, does not alter the gov-
ernment’s legal obligation to take certain steps immediately
and to continuously strive to provide the widest possible en-
joyment of a right on a progressive basis even in the face of
resource constraints (see General Comment No. 3).
Liebenberg (2010:188) argues that a reasonable gov-
ernment programme must be provided but the provision
of a basic level of services need not meet the qualitative
standards implied by the full realisation of the relevant
right. However, a state is required to move as expeditious-
ly and effectively as possible towards meeting this goal.
Progressive realisation further implies that deliberate
retrogressive measures are not allowed. This includes the
dismantling of a range of legal, administrative, operational
and financial obstaclesthatimpede access to SERs (Lieben-
berg, 2010:187). In relation to vulnerable or disadvantaged
groups, a state must do more than refrain from negative
violation of rights; it must also take positive action with
specially tailored measures and programmes for the most
marginalised groups in society. Furthermore, progressive
realisation requires states to take full advantage of their
available resources, including external resources.

The case for a comprehensive monitoring

tool

The clearer articulation of the obligations of government
and the nature and scope of SERs is essential in ensuring
progressive realisation and in carrying out effective moni-
toring. However, given the multi-dimensional and indivis-
ible nature of these rights, monitoring is a complex and de-
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manding task. Monitoring can be carried out by different
bodies including the state itself, civil society and institu-
tions of democracy. The challenge therefore is to develop
a monitoring tool that can stand up to scrutiny and at the
same time accessible to non-experts and relatively simple
to populate with data (Chenwi, 2010).

Reporting mechanisms

The Court plays an important role in ensuring the state
complies with its SERs obligations through its considera-
tion of cases. However, the Court’s role in the widespread
transformation of socio-economic conditions and in en-
suring that the state fulfils its constitutional mandate is
limited. This is largely because the cases that have been
brought before the Court to date are ad-hoc and re-active,
and few have attempted to ask for an order requesting
long-term programmes and policies that can be carefully
and vigorously evaluated in terms of both what is happen-
ing on the ground and how money is spent.

The South African Human Rights Commission (SAHRC)
is constitutionally obliged to report annually on the de-
fence and advancement of the rights, particularly SERs,
in the Constitution. To date the Commission’s monitoring
has largely involved questionnaires (commonly known as
‘protocols’) sent to various government departments, re-
search fieldwork, and more recently, consultations with
affected communities and civil society. This approach, as
is the case internationally, has largely focused on docu-
menting violations of rights rather than measuring posi-
tive realisation of rights. The Commission has emphasised
that, in the absence of established norms and standards,
much of government’s constitutional obligations remain
loosely specified (SAHRC, 2009). The Commission has also
highlighted the need for a monitoring tool that is linked to
indicators and data that is readily available to complement
what has largely been a qualitative process (SAHRC, 2012).

Existing monitoring approaches
In recent years, various methodologies have been devel-
oped to assess states’ compliance with their obligation to
progressively realise SERs. These include indicators and
benchmarks, analysis of budget/expenditure or resource
allocation, identifying violations, econometric tools and
methodologies that combine some of these approaches.
Monitoring SERs involves, first, assessing government
policy against SER obligations; second, assessing adequate
funds are spent on realising SERs; and third, evaluating
whether money allocated and spent leads to good out-
comes. As a result, the use of a combination of approaches
is widely acknowledged as necessary when monitoring
progressive realisation.

Comprehensive monitoring tool — the three-step
methodology

The Studies in Poverty and Inequality Institute (SPII) is part
of a small international community of experts who are de-
veloping diverse but harmonious tools for monitoring and
measuring SERs. With endorsement from the SAHRC, SPII



has developed a methodology based on a combination
of policy and budget analysis and statistical indicators to
monitor and evaluate the progressive realisation of rights.
The methodology developed by SPII builds on internation-
al best practice and combines various approaches to moni-
toring SERs. The methodology that informs this approach
bears many similarities with the OPERA methodology
developed by the Centre for Social and Economic Rights
(CESR), which analyses outcomes, policy efforts, resources
and assessment (CESR, 2012).
The methodology is based on three distinct steps:

Step 1: Analysing the policy effort

The first step of the analysis takes a closer look at the un-
derlying policies and legislation guiding the realisation of
SERs. First, it assesses whether the actual content of social
and economic policies adequately reflects the Constitution
and international treaty obligations. Second, it examines
what policy gaps exist in the legislation (in both principle
and practice) in terms of access, adequacy and quality,
non-discrimination, progressive realisation and the ‘rea-
sonableness test'.

Step 2: Assess resource availability

The second step focuses on analysing budget and expendi-
ture allocations at both national and provincial level to as-
sess the reasonableness of amounts for specific SERs and
relevant government departments and population groups.
Things that ought to be borne in mind are: Is spending pro-
poor? Is the relevant government line department pro-
vided with adequate funds? Where does under-spending
occur? Are resource allocations increasing or decreasing
over time, and why? SPIl conducted an analysis of national
departmental budgets, including basic education, health,
and social development and provincial budgets in order to
investigate some of these problems.

Step 3: Evaluate and monitor attainment of SERs
The third step focuses on evaluating and monitoring the
attainment of SERs with reference to the three dimensions
of access (physical and economic), quality and adequacy
over time. This provides a clearer and more specific illus-
tration of the enjoyment of SERs on the ground. It requires
quantifiable and replicable indicators (proxies for the differ-
ent dimensions of SERs) to be developed along with agreed
benchmarks and targets. The indicators need to be aligned
to data available in annual surveys, and be capable of being
decomposed by region, race, gender and age — wherever
possible and useful. This allows disparities between different
population groups to be identified and an assessment made
of the extent to which progress has been made over time.
This data also enables international comparative analysis.
An example is the Social and Economic Rights Fulfilment
Index (SERF Index) which provides a rigorous comparative
measurement of governments’ compliance with their obli-
gations to fulfil SER (Fukuda-Parr & Greenstein, 2012).

SPIl has developed a set of indicators for social security
and health that have been populated with data from 2010
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and 2011. This analysis begins to build up the information
at a national level to evaluate and monitor the progressive
realisation of social security and health care in South Afri-
ca. The full list of indicators can be found in the methodol-
ogy paper available at www.spii.org.za. Over the next two
years, indicators will also be developed for housing, edu-
cation, food, water and sanitation, and the environment.
A more quantitative approach is well-suited to mapping
trends and patterns over time but remains largely absent
in the monitoring process of SERs in South Africa. Howev-
er, a quantitative approach comes with its own challenges
and limitations. It is therefore essential to verify the quan-
titative assessment with qualitative research.

The purpose of monitoring goes beyond constitutional
compliance and aims to achieve specific objectives. These
include:

e Ensuring that the government does not use progres-
sive realisation as an excuse for failing to realise these
rights. Instead, this monitoring tool aims to aid clarity
on the content of the rights to ensure that access to
and enjoyment of SERs is continuously broadened.

e Determining the extent to which organs of the state
have respected, protected, promoted and fulfilled their
obligations. This involves identifying achievements,
detecting failures, gaps and regression and identifying
discriminatory laws, policies, programmes and prac-
tices.

* Making recommendations that will ensure the protec-
tion, development and universal enjoyment of SERs.
The tool is ultimately not about being a watchdog, but
about guiding policy around SERs and moving all ac-
tors towards developing roadmaps and timeframes for
how and by when to achieve universal access for all citi-
zens, as envisioned in the Constitution.

Lesson learned and questions going forward
The development of a comprehensive monitoring tool re-
mains a work in progress with much scope for increased
participation and input from both government and civil so-
ciety. Itis envisioned that the tool will be used by a range of
actors including the SAHRC, civil society and government
departments. The question of who will ultimately have
responsibility for doing this monitoring remains an open
question, the answer to which, however, influences the
kind of tool developed. Recent stakeholder consultations
on the methodology and piloted indicators consolidated
a number of important questions and considerations for
moving this work forward.

An on-going challenge is to ensure that the monitor-
ing tool is rigorous and at the same time accessible and
user-friendly to enable different bodies, for example the
SAHRC, community activists or social movements to use
it effectively. Closely linked to this is the balance between
developing a tool that, on one hand, is sufficiently compre-
hensive to account for the various factors discussed in this
paper, and on the other, is selective, focused and respon-



sive to the limitations of data-availability and the ultimate
users of such a tool. Another important consideration, es-
pecially with the development of indicators for housing,
food, education and others, is to incorporate, where feasi-
ble, monitoring exercises that exist currently, especially at
the right-specific level, to ensure broader ownership.

This work needs to address the complex question of
how to include and accommodate monitoring informa-
tion from ordinary people and communities who seek to
enforce their rights and ensure that the methods and out-
comes meaningfully reflect their concerns, priorities and
needs.

Indicators say nothing without clear benchmarks
against which to evaluate governments’ performance and
achievements over time. It is therefore essential to have
roadmaps or long-term plans for each of the SERs to pro-
vide tangible benchmarks to evaluate whether there has
been progress, stagnation or regression. In addition to
specific targets, the tool needs to incorporate the reasona-
bleness standard as well as other standards in the Consti-
tution, legislation and jurisprudence.

The OPERA framework has a fourth step that includes
a political economy analysis of the context the state is op-
erating in to reflect on the broader factors, underlying in-
terests and structures that enable or inhibit change. This
isimportant in order to be able to distinguish deprivations
that might be the result of factors genuinely beyond the
control of the government from those for which the state
should be held accountable (CESR, 2012). In the South Af-
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Conclusion
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ment’s compliance with the obligations contained therein
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there is no methodology to monitor and address critical is-
sues relating to the progressive realisation of these rights.
A monitoring tool that integrates budget and policy
analysis with statistical indicators enables human rights
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evidenced arguments about the government’s compliance
with its obligation to fulfil SERs. A monitoring tool also
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Barriers to social protection uptake in East Africa

A set of hitherto forgotten factors

Charles Lwanga-Ntale

Introduction and background

The last decade has seen social protection gaining
centrality in the development agenda of East Afri-
can countries. Several factors explain this height-
ened interest. First, despite evidence of consider-
able economic growth in the sub-region, poverty
and vulnerability persist, prompting a resurgence in
awareness and debate about the effectiveness of
growth alone in delivering the continent’s ambi-
tious development goals. It is also evident that the
safety net programmes that were introduced in

the 1990s have not adequately addressed issues of
poverty, risk and vulnerability. This policy response
failure is in part a reflection of the complexity of
poverty and its dynamics. However, social protec-
tion uptake in the sub-region has been much slower
than in other developing countries.

A well-rehearsed list of factors has been advanced to ex-
plain this. Affordability, institutional capacity to imple-
ment, sustainability, political will and acceptability, and
the appropriateness of targeting mechanisms are among
the most common. An examination of evidence from East
Africa reveals that while these factors cannot be ignored
for the role they have hitherto played, particularly in the
early stages of roll-out of social protection programmes in
the sub-region, they might not explain the slow uptake of
social protection interventions. Using examples from Ken-
ya, Uganda, Tanzania and Rwanda this paper argues that
rather than those reasons to which poor performance of
social protection has previously been attributed, perhaps
the main factors that still stand in the way of effective so-
cial protection uptake are:

e structural factors of high ‘sectorisation’ and ‘projectisa-
tion’ of social protection;

e the unique and often disjointed demands placed on
policy makers;

e thelimited linkage of social protection to achievement
of wider development outcomes; and

e the over-emphasis that is often placed on particular
social protection instruments (particularly cash trans-
fers).

The paper further argues that the failure to locate contem-
porary social protection approaches in culturally appropri-
ate vulnerability-response frameworks has further tended
to portray social protection as a ‘new and foreign’ approach
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whose success would have to be dependent on ‘buy-in’ for
it to fit well in African political economies and cultures. In
the last few years, though, East Africa has seen a prolif-
eration of social protection projects and programmes.
Perhaps no other country better illustrates this growth in
the region than Kenya, where, from a small UNICEF pilot
for Orphans and Vulnerable Children (OVC) in 2004, the
number of interventions has grown to include:

e aHunger and Safety Nets Programme (HSNP) for Arid
and Semi-Arid lands;

e apoverty-targeted pension for older people;

e a youth employment scheme (the Kazi Kwa Vijana
scheme);

* aprogramme targeting the urban poor; and

e more recently, a disability grant.

While there is a plan to scale up the OVC programme to
cover 300 000 households by 2011, the HSNP is also target-
ing a growth from the present 60 ooo households reached
to 300 000 households in 2018 (Kidd, 2010).

This trend is not peculiar to Kenya. Burundi is providing
cash allowances to 12 0oo beneficiaries under the National
Children in Distressing Situations Scheme (ibid), and Ethi-
opia’s Productive Safety Net Programme reaches out to
approximately eight million beneficiaries and is by far the
largest single social protection intervention on the conti-
nent (Lwanga-Ntale, et al, 2010).

These interventions may be illustrations of the growth
in both scale and scope of social protection coverage across
the East African sub-region. However, they are neither
linked up nor appropriately located in the political econo-
mies of the respective countries. This is not wholly surpris-
ing given that the drivers of the debate are not those who
are most affected, but mostly elites on the opposite sides
of the discussion —advocates and opponents.

Yet, given the traditionally held interest that social
protection previously enjoyed in old-time East Africa, one
would have assumed that contemporary social protection
would ‘naturally’ fit in the traditional character of past and
existing non-formal initiatives. However, this is not the case
and the reasons are not too difficult to fathom. First, while in
the past society relied on the traditional family and kinship
relationships to deal with issues of social protection, mainly
through a system of clan elders and heads of households
who were reinforced by a system of extended family sup-
port mechanisms, there was no distinction between home
and place of work, a feature which in latter times has come
not only to distinguish ‘workers’ and ‘non-workers’ but also
to lead to the use of income as the basis for determining so-
cial security, a key ingredient for social protection.
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Traditionally, social protection combined such efforts
as care for the disabled, sick and elderly, provision of as-
sistance to family and clan members during and follow-
ing bereavement, care for orphans, mutual assistance in
times of distress, and a host of other interventions, mostly
through reciprocity and solidarity. But this differs in some
ways from the way social protection is conceived in con-
temporary systems where the focus tends exclusively to-
wards income security, addressing risk and vulnerability,
and responding to particular life-cycle needs. In short, the
newer approaches are a narrower agenda dominated by
conditional and unconditional cash transfers, and probably
originating from safety-net responses to the negative im-
pacts of structural adjustment and other economic policy
reforms that have affected the region since the 1980s.

‘Sectorisation’ and ‘projectisation’ of social protection
arethe otherchallenges. Here we use the term sectorisation
to mean the tendency for social protection programmes in
the sub-region to be conceptualised, designed and imple-
mented from the perspective of ‘vertically’ conceptualised
(and constructed) sectors, sub-sectors, or vulnerability
categories, such as education, health and agriculture; or
disability; children, and women. On the other hand pro-
Jectisation refers to the practice of establishing numerous
short-term or time-bound (often donor-funded) projects.
A common cause and effect in both approaches is the pro-
liferation of policies, strategies and interventions.

Uganda is a good example of both instances. The coun-
try has a large number of policies, strategies, programmes
and legal frameworks that are underpinned by social pro-
tection objectives, including policies on orphans and vul-
nerable children, on the elimination of child labour, and on
disability, equal opportunities and gender. In the wake of
HIV and AIDS, also, instruments such as community tar-
geting, food assistance and free access to anti-retroviral
treatment target affected and infected people, plus or-
phans and vulnerable children. Others include the Univer-
sal Primary Education (UPE) programme (including school
feeding in selected geographical localities); the National
Minimum Health Care Package and the Northern Ugan-
da Social Action Fund (NUSAF) — which in more recent
times converted to the Post-Recovery Development Plan
(PRDP). The projects are a complex mix between categori-
cal and geographically focused interventions. They take on
group and individual targeting approaches (Kirya, 2006).

Similarly, in 2003 Tanzania adopted a Social Security
Policy which, while recognising formal and informal (or
traditional) social security systems, is not embodied in ho-
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listic social protection conceptualisation. Even the formal
social security system itself (which covers only about 5.4%
of the total working population) has a multiplicity of ele-
ments that are not linked to each other, comprising:

¢ the National Social Security Fund (NSSF) under the Na-
tional Social Security Fund Act No. 28 of 1997 (for em-
ployees of the private sector and non-pensionable par-
astatal and government employees and for individuals
who are self-employed and are also eligible to join the
scheme by making monthly contributions);

e the Public Service Pension Fund (PSSP) under the Pub-
lic Service Retirement Benefits Act No. 2 of 1999 (for
central government pensionable employees);

e the Parastatal Pension Fund (PPF) under the Parastatal
Pensions Act No. 14 of 1978 (covering employees in
public enterprises/parastatals);

¢ the Local Authorities Provident Fund (LAPF) under the
Local Authorities Provident Fund Act No. g of 2006
(covering employees of local governments);

¢ the National Health Insurance Fund (NHIF) under the
National Health Insurance Fund Act No. 8 of 1999 (of-
fering health insurance coverage to pensionable em-
ployees of the central government); and

e the Political Retirement Benefits Act No. 3/1999.

Yet the debates continue as to whether to have one pro-
gramme or several, or to use categorical or poverty target-
ing. As observed by Shepherd (2011):

...tailor made social transfer or insurance schemes would
protect against the major risks, but there are many risks,
and the approach might not be cost effective where fi-
nancial and administrative capacities are limited.

Shepherd points out further that, ‘for the moment, one
well run and wide coverage programme addressing many
risks might be better than several patchy and less well run
programmes addressing different sources of risk’ (ibid).

Likewise, 2009 evidence from Kenya revealed that it
had over 14 major in-kind, cash or workfare programmes,
with a total spending of approximately Kenya Shillings
21 billion (equivalent to US$27 million). These included
Food Distribution Emergency Operations; Kazi Kwa Vijana
(for youth); Regular and Expanded School Feeding; Sup-
plementary Feeding and Mother and Child Health Pro-
gramme; OVC Cash Transfer Programme; National Accel-
erated Agricultural Inputs Access Programme; HIV/AIDS
Nutrition Feeding; Home Grown School Feeding; Njaa
Marufuku Kenya; Hunger Safety Net Programme (HSNP);
Older People’s Programme; and Most Vulnerable People
Programme.

Meanwhile in Rwanda, in addition to the country’s
constitution, the Economic Development and Poverty Re-
duction Strategy (EDPRS) and the Social Protection policy
itself, there are also in place national policies for family
promotion (MIJEPROF, 2004); risk and disaster manage-
ment (MINALOC, 2002); orphans and other vulnerable



children (MINALOC, 2002); disabled (MINALOC, 2002); old
people (MINALOC, 2002); and for development of mutual
health insurance schemes (MINASANTE, 2004). In exist-
ence, also, are: a strategic plan for the promotion of youth
employment (2008-2012); an action plan for education
for all (MINEDUC, 2004); Law no. 02/98 of 22/01/1998 on
the National Fund for Assistance to the most destitute vic-
tims of the genocide and 1994 massacre in Rwanda; Law
no.27/2001 of 28 April 2001 on the child rights and his/her
protection against any form of violence; Law no. 34/2001
of 5 July 2001 on refugees; as well as the Ministerial direc-
tive on education funds in districts and cities; guide on the
orientation of mutual health insurance schemes and the
programme for the support to health mutual societies;
national programme for street children; and the employ-
ment policy (Ndahirwa, 2007).

These are in addition to the more recently endorsed Na-
tional Social Protection Strategy (2011), Vision Umurenge
Programme (2008), and policies for the protection of sur-
vivors and cooperation promotion.

There are several reasons for social protection being
‘sectorised’ and ‘projectised’. Perhaps the most common
is that of donors and other external actors whose choice of
either target groups to focus on or preferred instruments
makes it possible for a multiplicity of projects to emerge.
This results in disorder in design and implementation as
well as duplication of efforts and resources, including pub-
lic resources. Publicly funded projects with either narrow
categorical or sector interests, on one hand, or single-issue
development aims and discourses, on the other, have so
permeated the public sector, including social protection,
that many are beginning to be seen as the norm. In prac-
tice this has meant that donor or domestically funded so-
cial protection has evolved into a series of disconnected
projects with individually focused activities and outputs.

The rapidly increasing amount of project-based work
in social protection is thus the result of the failure to have
a holistic conceptualisation or to ensure that social protec-
tion programmes are underpinned by a common strate-
gic thread. The result is a wider problem of proliferation
of projects and the potential mismatch between projects,
programmes and national and sub-regional priorities. Not
only do most of such projects and programmes have lim-
ited coverage, they also create serious inefficiencies in
delivery and hence wastage of resources. In the eyes of
some policy makers and bureaucrats these are ‘unsuitable
for resource prioritisation’, which makes social protection
uptake a hard sell. Given also that coverage is skewed to-
wards crisis-prone geographic areas with limited attention
to other vulnerable groups, particularly the urban poor,
and that most of the policies, programmes and processes
are neither coordinated nor harmonised, the obvious re-
treat for policy makers is again to the narrow sectors, or to
cuts to social protection budgets.

Further, projects and sector-conceptualised (and imple-
mented) social protection tends to lack systems for track-
ing the functionality of higher-level goals and objectives.
Characteristics of the project approach include temporary
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execution structures, definite timeframe linked to project
cycle, system construction, and limited attention to post-
construction support, alternative and/or parallel funding,
different intervention approaches, or even coordination
frameworks. On the other hand, a more holistic and har-
monised approach is characterised by investment and
provision of services, unlimited timeframe linked to insti-
tutionalised structures, coordinated framework for the de-
livery of social protection services, overarching policy and
strategy including commonly agreed approach, model(s)
and guidelines, as well as recognition of sector learning,
and promotion of innovation.

Thus it may be concluded that the major challenges
facing social protection in the East African sub-region
include the pilot nature and limited scale of most of the
programmes, inadequate coordination, and inadequate
monitoring and evaluation frameworks, all characteristics
of ‘projectisation’ and ‘sectorisation’. When tackling the fu-
ture of social protection in the region, therefore, the key is-
sues that ought to be addressed are harmonised and holis-
tic policy and an overarching development and policy goal
to which these processes subscribe. East Africa is today
facing a series of challenges that are bound to increase the
levels of risk and vulnerability, and hence the need for so-
cial protection. Among these, climate change, rapid popu-
lation growth, financial crises and changing livelihoods are
at the forefront. Given these challenges, the discussion on
the future of social protection policy and practice cannot
only focus on individual sectors, categories or instruments.
Tackling the challenges involves more wholescale policy
processes that target structural factors of risk and vul-
nerability as well as economic, environmental and social
sustainability. Regional and local development — combin-
ing economic growth, reduced geographical disparities,
and harnessing of regional integration opportunities — will
be increasingly important in facing these challenges. The
discussion on the future of holistic social protection policy
must be seen in this context.

Implications of “sectorisation” and

‘projectisation”’

From the foregoing discussion three key observations can

be made about the impact that history, context and socio-

economic changes have had on social protection uptake in
the East African region. These are that:

e the poor and vulnerable, having been alienated from
their traditional social protection support mechanisms,
were at the same time excluded from the more formal
approaches instituted over time to serve the interests
of those in formal employment;

e those who are most at risk from slipping into poverty
or deeper poverty were simultaneously marginalised
from the discussion and shaping of social protection
policy and practice; and

e the structural adjustment programmes of the 1980s
and the neo-liberal policy reforms that followed in the
1990s, besides creating new pressures on poor people’s
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incomes and livelihoods, simply aggravated an already
bad situation, leading to deterioration in the effective-
ness and utility of even the limited social security in-
struments that were already in place.

First, on marginalisation it is evident from these countries’
experiences that vulnerable people faced a ‘social protec-
tion vacuum’ when both formal programmes and informal
practices failed to provide the safety nets that they needed
to mitigate or overcome the impact of shocks. Similarly,
because they lacked ‘voice’, they were also unable to influ-
ence the way social protection policy was prioritised. By
not being able to effectively participate in political proc-
esses, or to communicate information about their prefer-
ences and needs, or to generate pressure on public officials
to respond, or to articulate their voice through the media
and other institutions, a large body of the poor and vulner-
able in the region became victims of disinterest in social
protection by an elite that was already provided for.

Second, by marginalising the poor from the discus-
sion and shaping of social protection policy and practice
a line seems to have been drawn whereby moving the
social protection agenda forward appears to be taking a
‘needs-based’ approach in preference to a ‘rights-based’
one. Choices such as these also determine whether to fa-
vour conditional or unconditional transfers, or to argue
for social pensions vis-a-vis targeting of a percentage of
the poorest. An important characteristic of rights-based
approaches to social protection, in particular, is that the
framework assigns rights and obligations to individuals,
groups and states:

the idea that states are obliged to provide appropriate
regulation of labour and financial markets and an accept-
able basic standard of health care and education, all of
which will improve the ability of households to manage
risk within livelihood strategies that are focused on im-
proving standards of living (Conway and Norton, 2002:

535).

The point of departure for these approaches is that most of
the existing social protection instruments (e.g. insurance
schemes, public works, food aid, targeted cash transfers
or social funds) do not necessarily address issues of social
justice and the equal rights and entitlements of those that
need to be supported. However, the key issue for consid-
eration here is that the voices of those who are affected
and on whose behalf the decisions are made ought to be
heard first.

The third observation is that it helps to know the limits
which a local or even global political economy imposes on
policy uptake. Across all East African countries, and to an
extent across all of sub-Saharan Africa, the predominant
development trajectory is a replication of the previous
neo-liberal conditionalities of earlier structural adjust-
ment policy. Social protection continues to be handled as
a response to ‘residual’ failures to address those who are
considered to be ‘falling through the net’ rather than as a
fundamental factor in spearheading social and economic
transformation. Regrettably, also, the respective govern-
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ments’ responsibility for promoting economic transforma-
tion is largely restricted to budgetary instruments for the
management of public expenditure.

Conclusion

From the foregoing discussion we observe that progress
in uptake of social protection in East Africa has so far been
constrained by factors ranging from historical distortions
that were created during and after colonial times to the
‘projectisation’ and ‘sectorisation’ of the approach. While
some progress has been made in developing relevant poli-
cies and programmes in the different countries, the mul-
tiplicity of policies and strategies (which are not, in turn,
underpinned by higher-level goals and strategies) simply
aggravates an already difficult situation. These, coupled
with the absence of a central authority for coordinating,
harmonising and rationalising different interventions,
make uptake of social protection extremely difficult for
decision-makers. In addition the drive from donors, rather
than from citizens, their governments, or a critical mass of
the elite also raises questions about ownership and sus-
tainability. The donor-led narrative for social protection
may have contributed significantly to the prioritisation of
poverty, risk, and vulnerability in the sub-region; however,
in sidelining the people in whose name social protection
interventions are being implemented, including perspec-
tives on traditional approaches, the political and cultural
acceptability of social protection may likewise have been
compromised.

Charles Lwanga-Ntale is the Co-Director for
Eastern Africa for the Chronic Poverty Advisory
Network (www.chronicpoverty.org) and Africa

Regional Director for Development Initiatives
(www.devinit.org). Email: Charles.Lwanga-
Ntale@devinit.org

This paper was originally presented at a con-
ference organised by the University of Ghana,
Centre for Policy Studies and the Chronic Pov-
erty Advisory Network to Promote Discourse
on Social Policy and Cash Transfers in West
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The views expressed in this paper, however,
are personal and are not a reflection of the
official views of the Chronic Poverty Advisory
Network, Development Initiatives, or their
managements.
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UPDATE: Developments in the African region

10th Anniversary of the Maputo Protocol

On 11 July 2013, civil society groups across Africa
celebrate the 10th anniversary of the adoption of
the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa,
also known as the Maputo Protocol.

The Protocol was adopted by the African Union (AU) in
Maputo, Mozambique, on 11 July 2003. It came into force in
November 2005 after it was ratified by 15 of the 53 African
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Union (AU) member states. To date 36 of the 54 members
states of the African Union are now parties to the Protocol.
The Protocol has been applauded as a progressive legal
instrument that gives a diverse range of rights to African
women and girls.

As we mark this milestone, the question remains: how
can African civil society make the most of this ground-
breaking protocol? How can we harness its potential to
address the elimination of discrimination against women
and also address a wide range of rights, such as economic
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and social welfare, health and reproductive rights, and
protection against or elimination of harmful traditional
practices?

The Protocol requires state parties to review their do-
mestic laws and ensure that they are aligned with its provi-
sions.

According to Commissioner Soyata Maiga, Special
Rapporteur of the African Commission on Human and
Peoples’ Rights (ACHPR) on the Rights of Women in Africa,
the Protocol is ‘an exemplary and inexhaustible source of
inspiration for African legislators’.

Various factors impede the implementation of the
Maputo Protocol, incuding women'’s lack of awareness
of their rights and persistent socio-cultural and religious
burdens that legitimise certain forms of violence, discrimi-
nation and marginalisation of women. However, without
putting in place national laws, structures and processes
that popularise, domesticate and implement the Protocol,
it remains a paper tiger. These factors are further com-

pounded by non-respect for national laws by government
officials, widespread corruption that encourages impunity,
and dysfunctions within the judiciary, which contribute to
the slow pace of implementing the Protocol.

It is important, therefore, that African civil society
should continue to make efforts to popularise it and ad-
vocate for its domestication and full implementation at
the national level. Also, state and non-state actors must
be held accountable for breach of their obligations to safe-
guard women'’s rights, as contained in the Protocol.

See: Protocol to the African Charter on Hu-
man and Peoples’ Rights on the Rights of
Women in Africa. http://www.achpr.org/in-
struments/women-protocol

UPDATE: Developments at the United Nations

Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights (OP-ICESCR) enters into force

The 5th of May 2013 marked the entry into force
of the Optional Protocol to the International Cov-
enant on Economic, Social and Cultural Rights
(OP-ICESCR).

The Optional Protocol is important for several reasons.
First, it is a critical mechanism for people who cant get ac-
cess to justice in their own countries in situations of socio-
economic violations. It is an additional avenue for redress
in an international platform with the explicit goal of pro-
viding effective remedies.

Second, the Optional Protocol provides the Commit-
tee on Economic, Social and Cultural Rights the opportu-
nity to conduct inquiries, as well as the right of individuals
and groups to complain about violations of the rights con-
tained in the substantive covenant, including the right to
health, right to education, the right to work, right to social
security.
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So far only 10 countries have ratified the OP-ICESCR
and none of them are African countries. Those who have
done so are: Argentina, Spain, Ecuador, Mongolia, Bolivia,
Bosnia and Herzegovina, Slovakia, El Salvador, Portugal
and Uruguay.

See: The Office of the United Nations High
Commissioner for Human Rights (OHCHR),
The Committee on Economic, Social and Cul-
tural Rights (CESCR). http://www.ohchr.org/
EN/HRBodies/CESCR/Pages/CESCRIndex.
aspx

Interrights, 201 3. Litigating the right to edu-
cation in Africa. Interrights 17(2) Spring.
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Participation of persons living in poverty: Report of the UN Special

Rapporteur on extreme poverty and human rights

On 11 March 2013, the UN Special Rapporteur
on extreme poverty and human rights released a
report (A/HRC/23/36) that focused on the right to
participation of people living in poverty.

The report is divided into three main parts: participation,
power and poverty, normative framework and human
rights-based approach to participation. The report exam-
ines ‘the key human rights principles and standards that
determine the content of the right to participation with
regard to the poorest and most marginalised members of
society’.

The right to participation is enshrined in numerous in-
ternational human rights instruments. A systematic and
teleological interpretation of several human rights norms
and standards and principles can provide guidance on how
to ensure and support the participation of people living in
poverty.

The report acknowledges that ‘participation is a basic
human right, and of fundamental importance in empow-
ering people living in poverty to tackle inequalities and
asymmetr[ies] of power in society’. Lack of participation
in decision-making is recognised as a defining feature and
cause of poverty.

Effective participation has been recognised to enable
the building of capacity and rights awareness in poor and
marginalised communities (para 22). The right to partici-
pation should be viewed broadly and cemented with politi-
cal, legal, and institutional actions.

There are multi-faceted challenges to the right of peo-
ple living in poverty to fully participate in society, including
‘economic, social, structural, legal and systematic’ barri-
ers. The report lists five key human rights principles (para
35—79) that should be utilised in all participatory process.
These are:

e respect for dignity, autonomy and agency;
e non-discrimination and equality;
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* transparency and access to information;
* accountability; and
e empowerment.

To be compliant with their human right obligations, the
report recommends (para 86) that states must ensure that
meaningful participation of people living in poverty is un-
dertaken within an operation framework that includes:

e access to information;

e accountability;

* empowerment;

e equality and non-discrimination;

e legal and institutional framework;

e resources; and

e supporting the role of civil society.

In conclusion, the Special Rapporteur recommends that
national human rights institutions ‘scrutinize existing
laws, administrative acts, draft bills and other proposals
to ensure consistency with obligations related to the right
to participation under international and national human
rights instruments’. They should also monitor compliance
with the right to participation and provide reports thereon
to public authorities, civil society and United Nations hu-
man rights mechanisms.

See: UN Special Rapporteur on extreme
poverty and human rights (UN Doc A/
HRC/23/36). http://www.communitylawcen-
tre.org.za/un-special-rapporteur/reports/2-Par-
ticipation%200f%20persons%20living%20
in%20poverty%20-201 3.pdf



Mission to Namibia: Report of the UN Special Rapporteur on

extreme poverty and human rights

On 17 May 2013, the UN Special Rapporteur on
extreme poverty and human rights released the
report (A/HRC/23/36/Add.1) of her mission to the
Republic of Namibia from 1—-8 October 201.2.

The report presents findings regarding the protection and
promotion of the rights of people living in poverty and social
exclusion in Namibia. It is divided into five main sections:

e general context;

¢ legal and institutional framework;

e groups particularly vulnerable to poverty;

e challengesin the realisation of specific rights by people
living in poverty; and

* the obligation of international assistance and
cooperation.

The report notes that poverty is particularly widespread in
rural communities, where 62% of Namibians reside. It ob-
serves that the socio-economic inequality of women and
girls and some negative cultural practices are at the root of
widespread gender-based violence in Namibia, which con-
stitutes a grave and persisting human rights concern. Ac-
cording to the report, poverty is both a contributing factor
to, and a result of, gender-based violence.

Although there are currently 15 women and child pro-
tection units intended as specialised police units, which
can provide sensitive responses to gender-based violence,
they suffer regularly from staff shortage and lack of ad-
equate facilities and equipment. The Special Rapporteur
is also alarmed by incidents of forced sterilisation of HIV-
positive women (para 25).

According to the Namibia Statistics Agency, about
34.4% of children in Namibia live in poverty and households
with children are 77% more likely to be poor compared with
households without children (UNICEF and UNAIDS, ‘Chil-
dren and HIV and AIDS in Namibia’, October 2011). Child
poverty undermines the capacity of children to survive, de-
velop and thrive and impedes the realisation of their human
rights, particularly the right to survival and development.
The report acknowledges that poverty prevents children
from enjoying equal opportunities and undermines fam-
ily and community environments, leaving children vulner-
able to exploitation, violence and discrimination. Poverty in
childhood is also a root cause of poverty in adulthood.

The Special Rapporteur noted that approximately 5% of
Namibians live with a disability and unemployment is rife
among this group, who are more highly represented among
unpaid family workers and the self-employed, are underrep-
resented in the private and public sectors and have lower in-
comes (para 41).
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Namibia is not on track to achieve Millennium Develop-
ment Goal 4 on infant and child mortality or Goal 5 on ma-
ternal mortality. These kinds of mortality are higher in rural
areas and among the poor. The HIV/AIDS epidemic is the
most pressing health issue in Namibia, which is one of the 10
most affected countries in the world (UNAIDS Report, 2011).
The report acknowledges that women, and particularly poor
women, are vulnerable to HIV infection. HIV prevalence in
Namibia has contributed to the high maternal, infant and
child mortality rates (para 46).

The Special Rapporteur received information on high
levels of unemployment among people living with HIV, in-
cluding those who had lost their jobs due to their HIV sta-
tus. Although Namibia has put in place a strong legislative
framework and policies to deal with stigma and discrimina-
tion against people living with HIV, their implementation
falls short and people continue to face stigma and discrimi-
nation in their communities, workplaces and when access-
ing public services (para 49).

In terms of challenges in the realisation of specific rights
by people living in poverty, the Special Rapporteur received
information that, despite the fact that the Namibian gov-
ernment has identified the lack of infrastructure and quali-
fied teachers as barriers to improving the quality of educa-
tion, severe gaps in school infrastructure and availability of
schooling materials persist. Furthermore, education out-
comes are additionally hampered by an insufficient teach-
er-student ratio and poor teacher training. As such, it is ac-
knowledged that the inequitable distribution of wealth and
income mirrors inequalities in education (paras 56-57).

The Special Rapporteur was particularly concerned
about the limited accessibility and affordability of health
services due to the policy of imposing ‘user fees’ in the pub-
lic health-care system (paras 60—63).

The Special Rapporteur recognises that the need to sup-
port the poor by improving access to land is articulated in
several official documents. However, the allocation of land
seems not to have been among the Government’s priorities
in poverty alleviation efforts. This was also alluded to in the
report by the Special Rapporteur on the rights of indigenous
peoples (UN doc A/HRC/24/41/Add.1), in another visit to Na-
mibia, from 2028 September 2012.

One of the key challenges in housing delivery in Na-
mibia is the lack of available serviced land, which is both
slowing down the process of housing delivery and pushing
up prices of serviced land (para 70). This, together with lim-
ited access to land and the increased urbanisation process,
has resulted in the expansion of informal settlements in ur-
ban areas. The majority of the urban poor in Namibia now
live in 235 informal settlements, comprising over 120 coo
households (para 71).



In terms of economic growth Namibia now enjoys the
status of a middle-income country. Aid flows have thus
continued to decline in recent years and several bilateral
donors have stopped their activity in the country. However,
the Special Rapporteur urged the international community
to continue to support Namibia, particularly with regard to
capacity-building and skills development. The report notes
that the high level of inequality and the substantive institu-
tional and capacity challenges necessitate continued sup-
port from the international community.

The Special Rapporteur further noted that, in addition to
its obligations under the Constitution and international law,
Namibia has put in place a strong legal framework for the
protection of rights. However, there are huge gaps between
laws and policies, and their implementation and monitor-
ing. While acknowledging the compounded challenges Na-
mibia faces —including limited institutional capacity and the
fact that it has one of the world’s lowest population densi-
ties — the report concludes that progress has not been fast
enough. There are still unacceptable levels of inequality
along the lines of gender, race, region, ethnicity and class.
Much more can be done to comply with its obligations in re-
spect of economic, social and cultural rights.

Report by the UN Special Rapporteur on ex-

treme poverty and human rights (UN Doc A/
HRC/23/36/Add.1): http://www.ohchr.org/
Documents/HRBodies/HRCouncil/RegularSes-
sion/Session23/A-HRC-23-36-Add1_en.pdf)

For the full end-of-mission press statement
by Ms. Septilveda, please visit: http://www.
ohchr.EN/NewsEvents/Pages/Displaynews.
aspx?NewsID=12636&tLanglD+ 3

Report by the UN Special Rapporteur on
the rights of indigenous peoples (UN doc A/
HRC/24/41/Add.1): http://daccess-dds-
ny.org/doc/UNDOC/GEN/G1315105.

pdf20OpenElement

Meaningful Engagement as a Political Process
Understanding the Roles of Government, Citizens and Civil Society

On 30 May 2013, the Socio-Economic Rights
Project (SERP) at the Community Law Centre (CLC)
and the Socio-Economic Rights and Administra-
tive Justice Research Group (SERAJ) of the Faculty
of Law at the University of Stellenbosch, hosted
another roundtable with the theme Meaningful
Engagement as a Political Process: Understanding
the Roles of Government, Citizens and Civil Society.

The roundtable was aimed at getting participants to
share their experiences and practices around meaningful
engagement while highlighting challenges and progress
made as well as making suggestions for improvements
and changes in future engagement processes. Around 45
participants from government, community organisations,
social movements and academia participated in the round-
table. The format of the discussion was largely informal in
nature; the dialogue was informed by a set of questions
designed to prompt active and free-flowing conversations
around the various issues.

This roundtable was a follow-up to the previous dis-
cussions. In July 2009, the Centre for Applied Legal Stud-
ies (CALS) at the University of Witwatersrand organised a
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workshop on the role of civil society in advancing mean-
ingful engagement as part and parcel of the political proc-
ess in realising socio-economic rights. This was followed
up in March 2010 by a roundtable discussion on the same
subject, this time organised by the Socio-Economic Rights
Project (SERP) of the Community Law Centre (CLC) and
the Socio-Economic Rights Institute of South Africa (SERI).
The main focus of the two events was to gain and share
knowledge and experience from different perspectives on
an understanding of the full scope of meaningful engage-
ment, the identification of key principles and emerging is-
sues relevant to meaningful engagement with particular
reference to the implementation of socio-economic rights
based on judicial interpretations emerging from the juris-
prudence of the Constitutional Court (the Court).

Over the last few years, the Court has increasingly
developed the concept of meaningful engagement. At
the international level also, the issue of participation as a
core component of meaningful engagement is being pro-
moted as an important element in all political processes.
The United Nations human rights treaty-monitoring bod-
ies, including the International Committee on Economic,
Social and Cultural Rights, have emphasised the impor-
tance of participation, transparency and accountability as
forming the core of a rights-based approach to sustainable



development. The recent report of the UN Special Rappor-
teur on Extreme Poverty (2013) also focuses on the need
to promote the participation of the poor, marginalised and
vulnerable groups in the decision-making processes that
affect their lives.

The deliberations during the roundtable acknowledged
that meaningful engagement as a concept and constitu-
tional requirement recognises the importance of foster-
ing the right to participation. In the South African context,
the courts have interpreted meaningful engagement as a
process that requires consultations and collaborations be-
tween the government and communities/people (includ-
ing organisations representing their interests) affected by
social welfare policies. Such engagement, to be effective,
should be introduced during policy planning processes and

ESR Review Vol 14 No. 2 2013

not afterwards in order to prevent conflicts from arising
later in the implementation process.

In conclusion, the roundtable was a forum to discuss
and highlight key roles that citizens, citizens’ groups and
civil society at large need to play in making meaningful en-
gagement a core part of the political process.

A full report of the proceedings of the sec-
ond roundtable discussion is available at
http://www.seri-sa.org/images/rtd_on_me_
report_08.04.2010.pdf



